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PREFATOEY NOTE. 



The following pages were written originally for the Ency- 
clopaedia Brttannica, bnt had to be very much abridged 
in order to bring them within the limits of space the 
Editor could afford to devote to their subject. He did me 
the honour to express the opinion that their publication 
in exienso would prove of service to various classes of 
readers ; and the Publishers of the " Encyclopsedia " were 
so good as to urge me to adopt his suggestion. This book 
is the result. 

I think it right to prefix this explanation ; for the plan 
and execution might have been somewhat different had an 
independent volume been in contemplation from the first 



Edinburoh, 

l9t October 1886. 



CONTENTS. 



■^-♦- 



PART L 
THE REGAL PERIOD, 



CHAPTER L 

SOCIAL AND POLITICAL CONDITION OF ROME AND ITS POPULATION 
DOWN TO THE TIME OP SERVIUS TULLIUS. 

Sect. 1. Oenesia of the Roman State (pp. 3-6). — Different races. Dif- 
ferent cuBtoms. Dualistic result. 

Sect. 2. The Patriciana (pp. 5-8). — ^They alone ranked as citizens or 
Quirites, Their ^«7i/«s or clans. Qentile organisation. Relation between 
the gentes and their constituent families. 

Sect. 3, Tlie Client9_(pp, 8, 9). — How clientage arose. Relation 
between patron and client 

Sect. 4. The Plebeians (pp. 9-13).^Origin of the plebs. Accessions to 
its ranks. Different races and customs represented. Some of the ple- 
beians belonged to guilds of craftsmen. The greater number engaged 
in agriculture. Had no gentile institutions and no share in government 



CHAPTER IL 

REGULATIYES OF PUBUC AND PRIVATE ORDER. 

Sect. 6. Absence of any Definite System, of Law (pp. 14, 16). — Pom- 
ponius'B account of the early law. Errors in it Fas^ jus, and boni 
mores. 

Sect. 6. Fas (pp. 15-18). — What understood by it Its behesta. 
Their enforcement The homo saeer. 



Tiii CONTENTS. 

Sect. 7. Jui (pp. 18-21).- -MAning and etymology. Its sources: 
cuBtom and statute. The lege reJUu, 

Sbct. 8. Boni Mores (pp. f 1-4^)- — Their function : lestiaining jiu 
and supplementing it Illustration : influencing faithfulness to engage- 
ments. 



CHAPTER III. 

INSTITUTIONS OP THE PRIVATB LAW. 

Sect. 9. The Family Organisation (pp. 24-36). — The familia and its 
head and members. The patrician family (25-34). Its perpetuaticn a 
religious duty (26). Confarreate marriage (26). The husband's result- 
ing manus over his wife (27). His patria potestas over issue of the 
marriage (27-29). Recruitment of a family by adoption when marriage 
fruitless (29). Conjugal and parental (as distinguished from dominical) 
position of the paterfamilias (30-32). How and when the pat, potestas 
came to an end (32, 33). Guardianship of wife, daughters, and pupil 
sons on death of paterfamilias (33). The family clients and slaves 
(33, 34). Plebeian family relationships (34-36). No justae nuptiae. 
Their formless unions only matrimonia. Exercised a de facto pat. 
potestas. Having no gentesy set more store than the patricians on 
cognati and adfines. 

Sect. 10. DistrHnUion of Land and Law of Property (pp. 36-42). — 
Varro's bina jugera (36, 37). Gentile settlements (37, 38). Possessiones 
in ager pvhlicus (38). Grants of land to plebeians (39). Were the 
heredia inalienable 1 (39, 40). Dominium ex jure Quiritium (40). Pro- 
perty in movables (40-42). 

Sect. 11. The Order of Succession (pp. 43-49).— Patrician practice 
(43-47). By law a man's wife and children, if in manu and in potestaie 
at his death, were his proper heirs {sui heredes) ; failing them his gens 
succeeded (43). Children who had quitted the family by marriage or 
otherwise were not sui heredes (44). By law no preference of sex or age 
(44, 45). Splitiing-up of a heredium avoided by testamentary arrange- 
ment (45, 46). Testaments made with sanction of curies (47). Ple- 
beian order of succession (48, 49). De facto a plebeian's children in 
potestate succeeded (48). Having no gentiles, and being unable to make 
a testament, his succession was dejure vacant on failure of children (48). 
Its de facto appropriation by a kinsman, — the foundation of the later 
tuucapio pro herede (48, 49). 

Sect. 12. Breach of Contract, and Private and Public Offences (pp. 49- 
55). — Social arrangements left narrow range for contractual engagement 
(49). The guarantees for good faith : invocation of Fides, jusjurandum, 
and de facto pledge (50, 51). Redress for breach (51). Redress for 
wrongs outside contract (52). Private vengeance (52, 53). Mcpiatio, 
supplicium, sacratio capitis (53, 54). Compositions (55). 



CONTENT& ix 

CHAPTER IV. 

THB SERVIAN REFORMS. 

Sect. 13. Effect of the Reforms of Sermus TuUiub on the Law of Pro* 
petty (pp. 56-64). — The census, and the necessity for regulating convey- 
ances of censuable property (56, 57). Ifancipium or mancipation, — its 
origin and reformation by Servius (57-60). Meaning of mancipium 
(61, 62). Bee mancipi and nee mancipi (62-64). 

Sect. 14. Their Incidental Effects on the Law of the Family, ofSticces- 
sionj and of Contract (pp. 64-69). — Employment by plebeians of man- 
cipiumy under the name of coemptio, as a civil form of marriage and 
means of acquiring maniLs over their wives (64, 65). Their employ- 
ment of it for mortis causa disposal 'Of their estates as a makeshift for a 
testament (65, 66). Its employment, under the name of nexum, in con- 
tracting money loans (67, 68). Its employment in emancipation and 
adoption of & filiusfamilias, and in release of a nexal debtor (68). In 
all those applications it involved acquisition of vnaniis (69). 

Sect. 15. Servian Amendments on the Course of Justice (pp. 69-77). — 
The state of matters before Servius (69-73). The king's criminal juris- 
diction (69). Those of the paterfamilias and the gens (70). Origin of 
the king's jurisdiction inter privates (71-73). Servian reforms (73-77). 
The centomviral court (75, 76). The unus judex (77). 



PART II. 
THE yUS CIVILE. 

{From the Establishment of the Republic till the Subjugation of 

Central and Southern Italy.) 



CHAPTER I. 

HISTORICAL EVENTS THAT INFLUENCED THE LAW. 

Sect. 16. The Change from King to Consuls (pp. 81-83).— The strife 
between patricians and plebeians and its causes. 

Sect. 17. Political Inequalities Removed (pp. 83-88). — ^The first seces- 
sion and the tribanate (83, 84). The concilium plebis and its plebiscita 
(84). The second secession and the comitia of the tribes (84-86). The 
third secession and the Hortensian law (86). The Canuleian law and 



X CONTENT& 

repeal of the prohibition of intermarriage of patricians and plebeians 
(86, 87). The Licinian laws^ admission of the plebeians to the con> 
sulate, and institution of the praetorship (87, 88). Plebeians in all the 
magistracies (88). 

Sect. 18. Uncertainty of the Law (pp. 88-90). — ^The Terentilian roga- 
tion, the Decemvirate, and the XII Tables. 

Sect. ]9. The Public Lands (pp. 90-92). — How these were dealt with. 
Patrician monopoly. The Cassian law of 268 u.c The Licinian laws. 
Later agrarian legislation. 

Sect. 20. The Law of Debt (pp. 92-96). — Causes of plebeian poverty 
and patrician wealth (92). Nexal loans and sufferings of the nezi (93). 
Measures in relief (94). Poetilian law abolishing nexum (95). Subse- 
quent enactments in aid of debtors (96). 



CHAPTER IL 

THE TWELVE TABLES. 

Sect. 21. Their Compilation (pp. 97, 98). 
Sect. 22. Their Sources (pp. 98, 99). 
Sect. 23. Their Remains and Reconstruction (pp. 99-103). 
Sect. 24. General Characteristics of the Laws contained in them (pp. 
103-106). 

CHAPTER IIL 

the private law WITffiN AND BEYOND THE TABLES. 

Sect. 26. Citizen and Non- Citizen (pp. 107-1 13). — Early law personal, 
not territorial (107). Position of foreigners (107, 108, 110). Conubium, 
commercium, actio (108, 109). Amicitia and ho/tpitium (110, 111). Conu- 
bium, commercium, and recuperatio under treaty arrangements (111-113). 

Se^F. 26. The Oens or Clan (pp. 113, 114).— Effect of the XII Tables 
on gentile institutions. 

• Sect. 27. The Family Edations Proper (pp. 116-121).— Husband 
and wife (116-117). Manus-lesa marriage, and manus superinduced by 
a year's usus (115). The wife's dos or dowry (116). Divorce (117). 
Parent and child {117-120). The patria potestas (118). «Si pater- 
familias ter filium venum duit, filius a patre liber esto'' (119). Adop- 
tion (119, 120). Master and slave (120, 121). Statu liberi (120). 
Nozae dediiio (120, 121). 
^. Sect. 28. GxAardiansliip and Introduction of the Order of Agnates (pp. 
121-126). — Impossibility of extending the gentile guardianships of the 
patricians to the citizens generally (121, 122). Agnatic guardianship 
substituted by the Decemvirs (122^. Agnation defined and illustrated 



CONTENTS. xi 

(123, 124). Order of deyolution of tutory oyer females and male 
pupils under the Tables (124, 125). The office of a tutor (125). Cura- 
toiy of lunatics and spendthiifts (125, 126). 

Sect. 29. Capitis ikminutio (pp. 126-131). — Caput and capitis demi- 
nuiio — ^what? (126, 127). Various degrees of capitis deminutio (127). 
Cap, dem, minima in particular (12&-131). It was change of family, 
but not necessarily of stattu in the family (129). It dissolved patria 
potestas and agnation (130), and extinguished claims of creditors of the 
capite mintUtu {IZl), 

Sbot. 30. Mancipation and the Law of Property (pp. 131-149). — Was 
there under the Tables any quiritarian ownership {manus) of res nee 
maneipi 9 (131, 132). Natural and dyil modes of acquiring property 
(133). Mancipation of res maneipi (133-143). Changes on the Servian 
mancipium consequent on the introduction of coined money (134, 135). 
Effect of mancipation in passing property (135). Transferrer's audo- 
riUu or obligation to maintain his title (136-138). Statutory limita- 
tion of the atutoritcts (138). Leges mancipii or concurrent engagements 
of transferrer and transferee (139). The fducia or lex fiduciae in 
particular (140-142). Usureceptio fidticiae (142, 143). Did mancipa- 
tion avail to transfer ownership of res nee maneipi ? (143). In jure cessio 
(144). Adjudication (145). Uscucapion (145, 146). Offences against 
property (146-148). Jura in re aliena (148-149). 

Sect. 31. Nexum and the Law of Obligations (pp. 149-166). — Sources 
of obligation, and preponderance in the XII Tables of obligations ex 
deUeto (149). Mere agreement, unclothed in legal word and form, not 
creative of civil obligation (150, 151). Conservatism in matters of 
form (151). The contracts of the earliest jus civile (151). Nexum in 
particular (152-162). Its origin (152). The ceremonial (153). Effects 
of the nexal contract (154-157). The creditor's right of manus injectio 
under the XII Tables (157, 158). The nexus (or nexal debtor) in 
detention (158-160). Abuses of the system (160). Its practical aboli- 
tion by the Poetilian law (161, 162). Ordinary engagements,— how 
their fulfilment was guaranteed (163-165). Obligations ex re (166). 

Sect. 32. Hie Law of Succession (pp. 166-180). — Testamentary succes- 
sion (166-172). The old forms of testament and the " uti legassit" of 
the Tables (166, 167). The testament per aes et libram in its inchoate 
condition (167-169). Its second and third stages (169, 170). Appli- 
cation to it of the "uti legassit" (171). Necessity of institution or 
disherison of the testator*s sui keredes (171). Intestate succession, — 
«tti heredeSy adgnati, gentiles (172). Succession of agnates introduced by 
the Decemvirs to meet the case of non-patrician citizens (172). Limi- 
tations (173). lUsum^ {l*IZy 174). Necessary and voluntary heirs, and 
how an inheritance vested in them (174, 175). Representation, co7i' 
•orttttfii, and accrual (175, 176). " Heres eadem persona cum defuncto " 
(177). The heir and the family sacra (178). Usucapio pro herede' 
(179, 180). 



xii CONTENTS. 

CHAPTER IV. 

JUDICIAL PROCEDUBB UNDER THE DECElfVIRAL 8TBTEM. 

Sect. 33. The Legis Adiorus generally (pp. 181-186).— Qains's account 
of them (181, 182). The five genera agtndi (183). Preliminaij in jiu 
vocatio (183, 184). Proceedings in jure and in judicio (184, 185). 
Centumviral court, unusjudeZy and tres arhitri (185, 186). 

Sect. 34. The Legis Actio Sacramento (pp. 186-197). — General idea 
(187). The proceJu*-} ia vindication of land (179-191). The manus 
ccnisertio (188-190). The sacramento provocatiOy &c. (190, 191). The 
judgment (190). What did it all mean? (19^194). Effect of the 
judgment (194, 195). Application of the sacramental action in other 
cases (195-197). 

Sect. 35. The Legis Actio per Judicis Postulationem (pp. 197-201). 

Sect. 36. The Legis Actio per Maniu Injectionem (pp. 201-214). — ^Gel- 
lius's description of it (201-203). Against whom employed (203-205). 
Procedure wlien against a judgment-debtor (205-207). " Capite poenas 
dabat " and " partis secanto," — meaning (207-210). Attempted recon- 
struction of provisions of XII Tables on subject (211). Effect of the 
Poetilian law (211, 212). Man, injectio pro judicato and pura (213, 214)J 

Sect. 37. The Legis Actio per Pignoris Capionem (pp. 214-217). 

Sect. 38. Judicial and Quasi-Jvdicial Procedure outside the Legis 
Aetiones (pp. 217-225). — Magisterial intervention in exercise of the 
imperium (217-219). Plebeian processes before the jvdices decemviri 
(219, 220). Pontifical jurisdiction (221, 222). Censorial, familiar, and 
gentile intervention (222, 223). International recuperatio (223-225). 

CHAPTER V. 

THE stipulation AND THE LEGIS ACTIO PER CONDICTIONEX. 

Sect. 39. Introduction of the Stipulation (pp. 226-229). —Its import- 
ance in the history of the law (226, 227). Theories as to its origin 
(227, 228). Its forms — sponsio {<nriv^i» and <^l^w^\ promissio, &c (228, 
229). A formal contract (229). 

Sect. 40. The Silian and Calpumian Laws (pp. 229-232). — The 
Silian law apparently a result of the Poetilian. Its sponsio et restipukUio 
tertiae partis the earliest statutory sanction of stipulation. The Calpur- 
nian law. 

Sect. 41. The Legis Actio per Condiciionem (pp. 232-235). — Introduced 
by the Silian and Calpumian laws. Its advantages. Procedure. 



1 



CONTENTS. xiii 



PAET III. 
THE JUS GENTIUM AND JUS HONORARIUM. 

(Latter Half of the Republic.) 



CHAPTER I. 

THE INFLUBNCE8 THAT OPERATED ON THE LAW. 

Sect. 42. Growth of Commerce and Influx of Foreigners (pp. 23d-242). 
— Necessary consequence, — commencement of a jiu gentium. This 
chiefly in contract, but more or less affected all branches of the law. 
Illustrations. • 

Sect. 43. Institviion of the Peregrin Prcetorship (pp. 242-244). — Tlie 
urban prsetorship. Date of, and reasons for, the introduction of the 
peregrin prsetorship. Relation of the new magistrate to his urban 
colleague. 

Sect. 44. Sirrupliflcation of Procedure and Introduction of New Remedies 
under ike Aebutian Law (pp. 244, 246). — Probable purpose of the Aebu- 
tian law. Result, — the formular system of procedure. Characteristic 
of the new svstem. 

Sect. 45. Provincial Conquests (pp. 245, 246). — Roman officials brought 
face to face with new institutions. Some of these imported to Rome. 

Sect. 46. Spread of Literature and Philosophy (pp. 246, 247). — Aided 
equity. This not cpnfined to praetors and their edict. 

Sect. 47. Decline of Religion and Morals (pp. 248-261). — Effects on 
domestic relations (248-250). Divorce and judicium de moribus. In- 
officious testaments and introduction of the law of legitim. Effects in 
social and mercantile life (260, 261). New guarantees in contracting. 
Bankruptcy arrangements. Measures for repressing fraudulent dealings. 



CHAPTER n. 

FACTORS OF THE LAW. 

Sect. 48. Legislation (p. 262). — Paucity of legislative enactments 
affecting the private law. Some of the more important (in foot-note). 

Sect. 49. Edicts of the Magistrates (pp. 253-268). — ^Antiquity of 
practice of publishing edicts (263). The urban pnetor^s edict (263-267). 
JBdicta repentina and perpetua. Edictum tralaticium. Its gradual 
enlargement Edict proper and appendix of styles. Forms of the 



xiv CONTENTS. 

edictal provisions. The edicts of the peregrin prsator, the provincial 
governors, and the cnrole sediles (257, 258). 

Sect. 50. Conmetude, Profestional Jurisprudeneey and Res JudieaUu 
(pp. 258-264)l— The making of cnstom (25&-261). The pontiflfo and 
their " interpretatio " (261, 262). The Jus Flavianuniy Tiberius Corun- 
canius, and the Ju$ Adianum (262). The 'Weteres'* of the later 
republic (263, 264). 



CHAPTER m. 

8UBSTANTIVB GHANGEB IN THE LAW DURINO THB PERIOD. 

Sect. 51. Citiitnt, Latins, and Peregrins (pp. 265, 266). Jtis Latii and 
colonial latins. Peregins of lower grade. 

Sect. 52. The Law of Property and the PvUician Edict (pp. 266-271). 
— Changes in the law of property and of jura in re aliena generally 
(266-268). The Publician edict and the defects it was introduced to 
remove (268-271). Results, — the introduction of the in bonis (or boni- 
tarian) tenure of res mancipi (269, 270), and of honaefidei possessio as a 
fictitious property (271). 

Sect. 53. Development of the Law of Contract (pp. 271-287). — De- 
velopment of the law of obligation generally (272). Popularisation of the 
stipulation (273). Indefinite stipulations, the stipulatio AguilianOy and 
praetorian and judicial stipulations (274). The nomen transscripticium or 
literarum obligatio (275-278). Evolution of the purely consensual con • 
tracts (278). Sale as an example : its beginnings (279). Sale in the 
XII Tables (280). How aided per aes et libram (280, 281). How 
aided by nomirM transscripticia, ancillary stipulations, &c. (282, 283). 
The actio empti originally an actio ex stiptUatu (284). It becomes a 
honae fidei action (285). Thereby sale becomes an independent consen- 
sual contract (285, 286). The real contracts (286, 287). 

Sect. 54. Amendmerds on the Law of Succession (pp. 288-294). — 
Changes effected by legislation, interpretatio, and practice of the cen- 
tnmviral court (288). Praetorian honorum possessio (289-294). Nature 
and probable origin (289). Bonor. poss, secundum tabular (289-291). 
Bonor, poss. contra tabulas (291, 292). Bonor, poss, db intestato (292). 
Praetorian order of intestate successidn (293). Admission of cognati 
(293, 294). How bonor, possessio obtained (294). Its immeduite effect 
(291). 



CONTENTS. XV 



PAET IV, 



THE JUS NATURALE AND MATURITY OF 
ROMAN JURISPRUDENCE. 

{The Empire until the Time of Diocletian^ 



CHAPTER L 

CHAfiACTBRISnCS AND FORMATITE AGENCIES OF THE LAW 

DURING THE PERIOD. 

Sect. 55. CharacCeristics generally , and Recognition of a " Jus Natu- 
rale " in Particular (pp. 297-301). — Nature of the changes on the law 
daring the period (297, 298). Many of them not to be accounted for 
by advance of jus gentium, but dne to growth of jus naiurale (298, 299). 
Characteristics and fundamental principles of latter (299-301). Natu- 
ralis ratio (301). 

Sect. 56. Influence of Conetituiional Changes (p. 302). 

Sect. 57. Legislation of Comitia and Senate (pp. 302-307). — Comitial 
legislation of Augustus regarding marriage (and herein of the lex JuJia 
et Papia Poppctea), manumission, and judicial procedure. Legislation 
of the senate from time of Tiberius onwards. 

Sect. 5a The Consolidated Edictum Perpetuum (pp. 307-310). — His- 
tory of the Julian consolidation. Its contents and arrangement. 

Sect. 59. Responses of Patented Counsel (pp. 310-312).— Origin of the 
jus respondendi. Value of the responsa. Their regulation by Hadrian. 

Sect. 60. Constitutions of the Emperors (pp. 312-314). — Edicta, their 
character at this time. Rescripta and decreta. 

CHAPTER IL 
jurisprudence. 

Sect. 61. Laheo and CapitOy and the Schools of the Proculians and 
Sabinians (pp. 315-318). 

Sect. 62. Juliany Gaius, and (he Antoninian Jurists (pp. 318-323). — 
Salvius Julianus (318, 319). Sextus Pomponius (319). Sextus Caecilius 
Africanus (320). Gains (320-322). Q. Cervidius Scaevola (322, 323). 

Sect. 63. Papinian, Ulpian, and Paul (323-326). — iSmilius Papini- 
anus (323, 324). Domitius Ulpianus (325). Julius Paulus (326). 

Sect. 64. Modestine and the Post-Severan Jurists (326-328). — Herennius 
Modestinus. Paucity of jurisprudential literature after reign of Alex- 
ander Severns. Excellence of many of the rescripts of Gordian and 
Diocletian. 

Sect. 65. Remains of the Jurisprudence of the Period (pp. 328-335). — 
The Institutes of Gains and the Verona Codex (328-331). Part of 



xvi CONTENTS. 

Vli^iaxL'B Liber Regularum (Z3l). Paul's " Sentences " (332). The Notae 
Juris of Valerius Probus, the Assis distrihutio of Maecianus, the Dosithean 
fragment on manumissions, and the Fragmentum dejure fisci (333, 334). 
Elinor fragments (334, 335). 

CHAPTER IIL 

SUBSTANTIVB CHANGES IN THE LAW DURINa THE PERIOD. 

Sect. 66. Citizeruhipj Junian Latiniiy^ and Peregrinity (336-341). — 
The inductive cause of the Aelia-Sentian law (336, 337). Its provisions 
(337). The Junia-Norban law and the Junian latins (338, 339). Cara- 
calla's grant of citizenship to all his free subjects (340, 341). 

Sect. 67. Concesnon of PeciUiar Privileges to Soldiers (341-345). — 
Exceptional position of soldiers (341). The testamentum militare (342- 
344). The peculium castrense (344, 345). 

Sect. 68. The Family (pp. 345-349).— Husband and wife, and the 
disappearance of marital manus (345, 346). Parent and child, and 
relaxation of the patria potestas (346, 347). Tntory, and disappearance 
of that of women (348). Curatory, and institution of that of minors 
(348, 349). 

Sect. 69. Possessvoriy Property^ Real EigJUSy and ObligaUons (pp. 349^ 
351). 

Sect. 70. The Law of Succession, and particularly Testamentary Trusts 
(pp. 351-356). — Testamentary succession (351). Legacies and the 
Senatusconsultum Neronianum (352). Fideicommissa {mortis causa 
trusts), universal and singular (353, 354). Codicils (355). Intestate 
succession and the TertuUian and Orphitian senatusconsults (335, 336). 

CHAPTER IV. 

JUDICIAL PROCEDURE. 

Sect. 71. The Formular System (pp. 357-367). — Characteristic (357). 
The Aebutian and Julian laws (357). Transition from earlier system, — 
in personal actions by simplification of the procedure per condictio7iem 
(358-360), and in vindicaiiones by the introduction of that per sponsionem 
(360), paving the way for the formula petitorta (361). Formulae in jus 
and in factum conceptae (361, 362). Actiones utiles (362). Actiones fie- 
ticiae (362, 363). Actiones in factum (364). Actiones arbitrariae (364, 
365). Exceptiones, &c. (366, 367). Elasticity of the formula (367). 

Sect. 72. Procedure ^^ Extra Ordinem" (pp. 368, 369).— The extraor- 
dinaria cognitio and what occasioned it. 

Sect. 73. Jural Remedies Flowing Directly from the Magistrates Im- 
perium (pp. 369-375). — Interdicts (370-372). Uti possidetis and utruhi 
in particular (371, 372). Praetorian stipulations (372, 373). Missione 
in possessionem (373, 374). Li integrum restitutio (374, 375). 



CONTENTS. xvli 



PART V. 
THE PERIOD OF CODIFICATION. 

{Diocletian to Justinian,) 



CHAPTER I. 

mSTOBICAL EVENTS THAT INFLUENCED THE LAW. 

Sect. 74. Supremacy of the Emperors as Sole Legislators (pp. 379-381). 
— The leges generales or edictales of the later empire. 

Sect. 75. Establishment of Christianity as the State Religion (pp. 381- 
384;. — Its influence generally (381, 382). Repeal of the caduciary pro- 
Tisions of the Julian and Papia-Poppaean law (382). Legislation about 
divorce (382, 383). Institution of the bishop's courts (383, 384). 

Sect. 76. Social and Agrarian Changes (pp. 384-387).— In particular, 
the recognition and regulation of the colonate (or servitude of the 
glebe). 

Sect. 77. Abandonme^it of the FormtUar System of Procedure (pp. 387- 
390). — ^Abolition of the two-staged procedure (1) in jure and (2) in 
jtuUciOf and remit to & judex allowed only exceptionally (387, 388). The 
ordinary fora (388). The new procedure per libeU/wm eonventionis, &c. 
(389). Execution (389, 390). 

Sect. 78. The Valentinian ^Law of Citations^ (pp. 390, 391).— Scien- 
tific jurisprudence gives place to mechanical. 

CHAPTER 11. 

ANTB-JU8TINIANIAN COLLECTIONS OF STATUTE AND JT7BISPBUDENCE. 

Sect. 79. The Gregorian and Hermogenian Codes (pp. 392, 393). 

Sect. 80. Hie Theodosian Code and Post-Hieodosian Novels (pp. 393- 
395). 

Sect. 81. The " CoUatio," the Vatican FragmenU, and the << Consutta- 
tio^ (pp. 396-397). — The ColUUio Legum Mosaicarum et Eomanarum 
(395). The Vatican Fragments (396). The consultatio veteris juriscon- 
euUi (397). 

Sect. 82. TJie Bomano-Barbanan Codes (pp. 397-899).— The Edictum 
Theodorici (397). The Breviarium Alaricianum or Lex Eomana Visi- 
gothorum (398). The Lex Romana Burgundionwn (399). 

Sect. 83. Oriental Collections (401, 402).— Bemardakis's Sinaitic 
papyri The Syrian ^^ Leges Constantino Theodosviy et Leomis^ 

h 



xvui CONTENTS. 

CHAPTER m. 

THB JUSTINIANIAN LAW. 

Sect. 84. Jtutinian's Collections and his ovm LegisUxtion (pp. 402-414). 
— Justinian (402). Chronology of his collections (403). His first Code 
of statute-law (403, 404). His commisaiou for preparation of the Digest 
(404-406). The QuinquagifUaDecisiones (406). The Institutes (406, 407). 
Puhlication of the Digest (407). Its divisions, and the sources drawn 
upon (408, 409). The order of sequence of books, titles, and fragments 
(409-411). The Codex BepetitoLe PraeUctionis or second edition of his 
Code of statute-law (411). Its relation to the Digest (412). Its sources 
(413). The Novels (413). Characteristics of Justinian's own enact- 
ments (414). 

Sect. 85. Changes in the Law of the Family (pp. 414-419). — Husband 
and wife — marriage, divorce, dos^ and donatio propter nuptias (415, 
416). Parent and child — still greater relaxation of the patria potest-as, 
personally and patrimonially (416-418). Amendments in other branches 
of the law of the family — adoption, legitimation, emancipation, tutory, 
slavery, manumission (418, 419). 

Sect. 86. Chatiges in the Law of Property and Obligation (pp. 419- 
422). — ^Abolition of distinction between res mancipi and nee mancipi 
and quiritarian and bonitarian ownership, and simple tradition made 
the universal mode of conveyance (419, 420). Usucapion and long 
possession remodelled (420). Emphyteusis sanctioned and regulated 
(420, 421). Changes in the law of obligation (421). 

Sect. 87. Changes in the Law of Succession (pp. 422-426). — Testa- 
ments and codicils (422, 423). Amendments in the law of intestate 
succession prior to the publication of the Code (423). The 118th 
and 127th Novels, eradicating agnation and settling a new order of 
succession on intestacy (423, 424). Declaration of a child's right to 
be his parent's heir in a certain share of his estate, and practical aboli- 
tion of honorum possessio contra tabiUas (424, 425). Other amendments 
(425, 426). 

CHAPTER IV. 

THE JUSTINIANIAN LAW-BOOKS. 

Sect. 88. Their Use in the Courts and the Schools (pp. 427-430).— 
Translations, abridgements, &c, of Digest and Code (427, 428). New 
course of study for the law- schools (429). Greek paraphrase of the 
Institutes imputed to Theophilus (430). 

Sect. 89. Their Fate in the East (pp. 430-432).— -The Byzantine 
jurisprudence, and particularly the Basilica. 

Sect. 90. Their Fate in the West (pp. 432-443).— The Romano-Bar- 



CONTENTS. xix 

barian Codes the earliest instructois of Central and Western Europe in 
Roman law (432). Transmission of Justinian's collections to Italy 
(432, 433). Literary indications of tbeir currency there and elsewhere 
in Southern Europe between the sixth and eleventh centuries (433, 
434). Revival of their study at Bologna, and their treatment by the 
glosaariBts (434, 435). 

Sect. 91. The Prirmpal Manuscripts^ Texts, and Editions of the Justv- 
nianian Books (pp. 435-439). 



APPENDIX. 

Note A. On the use of the word cognati by the lay writers (p. 441). 

Note B. On eoemptio (pp. 441-443). 

Note C. On the definitions of Tiexum by Mamilius, Quint Mucins, 
and Ael. Qallus (pp. 443 sq.) 

Note D. Ihering on the effect of the lex Papiria {de sacramentis 
exigundis) on the sacramental procedure (pp. 444 sq.) 

Note E. On the deposit of the sacramental sheep, cattle, or money 
ad pontem (p. 445). 

Note F. Argument from the L, colon, Jutiae Genetivae that the aes 
eonfestum of the XII Tables meant nexal loan (p. 445 sq.) 

Note G. Eohler on the partis secanto of the XII Tables (p. 446 sq.) 

Note H. Cicero's anecdote of Canius and Pythius, as illustrative of 
the operation of the nomen transscriptidum (pp. 447 sq.) 



ADDENDUM. 

On p. 186, 1. 13, after "however," insert — "unless, perhaps, when 
they arose under a lex mancipii (p. 139)." 



ABBREVIATIONS IN REFERENCES TO 

LITERATURE. 



Arch. Oiwrid. — Archivio Giaridico, diretto di Filippo Serafini (Prof, in 

Pisa). Bologna, and now Pisa, 1868-86 ; vol xxxvii. current. 
Baron, (kich. cL R, R. — Gkschichte des RoniiBclien Rechts, von Dr. J. 

Baron (Prof, in Berne). Erster Theil : Institutionen n. Civil- 

prozess. Berlin, 1884. Vol. iL not yet published. 
Bekker, Aktionen (or Akt,) — Die Aktionen des Rom. Privatrechts, von 

Dr. E. I. Bekker (Prof, in Heidelberg). 2 vols. Berlin, 1871, 

1873. 
Bekker u, IfiUhei's Jahrh, — Jahrbuch d. gemeinen deutschen Rechts, 

berausg. von Bekker, Mather, u. Stobbe. 6 vols. Leipsic, 1857-63. 
Bethmann-Hollweg, RSm, CP. (or Ge^ck, d CP.>— Der Rom. Civil- 

prozess, von (f) Dr. A. v. Bethmann-Hollweg. 3 vols. Bonn, 

1864-66. (They form the first three of his 6 vols, on the Civil- 

prozess des gemeinen Rechts, Bonn, 1864-74.) 
Bruns (or Bruns, Fontes). — Pontes Juris romani antiqui ed. (f) Car. 

Geo. Bruns. 4th ed. Tubingen, 1879. 
Buonamici, Proctdura, — La Storia della Procedura civile Romana, per 

Francisco Buonamici (Prof, in Pisa). Vol. i. Pisa, 1886. Vol. 

ii. not yet published. 
Burckhard'Oliick. — GlUck's AusfUhrliche Erlauterung d. Pandekten . . . 

fortgesetzt von . . . Dr. Hugo Burckhard (Prof, in Wurzburg). 

Serie d. BUcher 39. u. 40. (As yet 3 vols.) Erlangen, 1871-81. 
Clark, Early Rom. Law, — Early Roman Law : the Regal Period, by E. 

C. Clark, LL.D. (Prol in Cambridge). London, 1872. 
Clark, Prod, t/wnqjrttd— Practical Jurisprudence : a Comment on 

Austin, by the same author. Cambridge, 1883. 
Cod, (or Cod. Just.)— Codez Justiniani Augusti. See infra, p. 438. 
CoUatio. — Lex Dei, sive Mosaicarum et Romanarum legum collatio. 

See infra, p. 396. 
Collect, libror, jur, anUjuet. — Collectio librorum juris antejustiniani in 

iistun scholarum. Edid. P. Eraeger, Th. Mommsen, G. Stude- 



ABBREVIATIONS. xxi 

mnnd. (As yet 2 rols.) Vol. i., 2d ed., Berlin, 1884 ; vol. ii., 

1st ed., Berlin, 1878. 
Ccrp, jur, rom, ant^tut, — Corp. Juris Komani Antejustiniani, consilxo 

Bockingii, Bethmann-Hollwegii, Puggaei, alioranique institutum. 

Bonn, 1831-44. 
Danz, Oeseh, d. R. R, — Lehrbuch der Qeschichte d. Rom. Rechts, von (f) 

Dr. H. A. A. Danz. 2d ed., 2 vols. Leipsic, 1871, 1873. 
Danz, Saerale Schutz, — Der sacral e Schutz im Rom. Rechtsverkehr, by 

the same author. Jena, 1857. 
Ih'g. — Digesta (or Pandectae) Justiniani Augusti. See ivfra^ p. 438. 
Dirksen, Hinterlasg. SckrifL — Heinricb Ed. Dirksen's Hinterlassene 

Scbriften zur Ejritik u. Auslegung d. Quellen Romischer Rechts- 

geschichte, berausg. von Dr. Fr. D. Sanio. 2 vols. Leipsic, 1871. 
Ferrini, F(ynH, — Storia delle Fonti del Diritto Romano, e della Giuris- 

prudenza Romana, di Contardo Ferrini (Prof, in Pavia). Milan, 

1885. 
Futid de Coutanges^—LsL Cit^ Antique : dtude sur le culte, le droit, les 

institutions de la Gr^ce et de Rome. 7th ed. Paris, 1879. 
Oai. — Gaii Institutionum libri iv. See infra, p. 330. 
Gaii EpU, — Gaii Epitomes Institutionum libri ii. In the Lex 

Romana Visigothorum ; see tn/ro, p. 398. 
Gmz, — ^Das Patricische Rom, von Dr. Hermann Gtenz. Berlin, 1878. 
Gluek-Burckhard. See Burckhard-Gluck. 
Oluek-LeUt. — Gluck's Erlauterungen d. Pandekten . . . fortgesetzt von 

Dr. Burkard Wilh. Leist (Pro£ in Jena). Serie d. BUcher 37. u. 

38. (As yet 5 vols.) Erlangen, 1670-79. 
Orunhu^s ZSchr, — Zeitschrift liir das privat- und offentliche-Recht der 

Gegenwart, unter Mitwirkimg d. Wiener jurist. Facultat, herausg. 

von Dr. C. S. GrUnhut. . Vienna, 1874-86. VoL xiii. current 
Holder, Erbrecht, — Beitrage zur Gescbichte d. Rom. Erbrechts, von Dr. 

Ed. Holder (Prof, in Erlangen). Erlangen, 1881. 
Huschke, Juritprud. AnC^iut, — Juiisprudentiae Antejustinianae quae 

Bupersunt In usum max. academ. compos, recens. adnot. (t) Ph. 

Ed. Huschke. 4th ed., Leipsic, 1879. 
Huschke, Multa. — Die Malta u. das Sacramentum in ihren verschied- 

enen Anwendungen, by the same author. Leipsic, 1874. 
Huschke, Nexum. — UeberdasRecht des Nextun u. d. alte rom. Schuld- 

recht, by the same author. Leipsic, 1846. 
Huschke, Studien. — Studien des Romischen Rechts, by the same author. 

Breslau, 1830. 
Ihering, Geitt. — Geist d. r6m. Rechts auf d. verschiedenen Stufen seiner 

Entwickelung, von Dr. Rudolph von Ihering (Prof, in Gottingen). 

As yet 4 vols., in several editions. Made use of in the following 

pages : — ^VoL i., 3d ed., Leips., 1873 ; vol. iL, 2d ed., 1866 ; voL iii., 

2d ed., 1869 ; voL iv., 2d ed., 1871. There is a French translation 

\>y Meulenaere, revised by the author, in 4 vols., Paris, 1877-78. 



xxii ABBREVIATIONS. 

Ihering, Schen u, Errut. — Scherz und Ernst in der Jurisprudenz, by 

the same anthor. 2d ed. Leipsic, 1885. 
Iliering, Zweck, — Der Zveck im Recht, by the same author. (As yet) 

2 vols. Leipsic, 1877, 1883. 
Imt, — Jostiniani Institutiones. See infra^ p. 436. 
Jurisprud. Antejiut, See Hoschke. 
Karlowa, Rtfm, CP, — Der rdmische Civilprozess zur Zeit d. Legisactio- 

nen, von Dr. Otto Earlowa (Prof, in Heidelberg). Berlin, 1872. 
Earlowa, Rdm. Ehe. — Die Formen d. R5m. Ehe u. Manas, by the same 

author. Bonn, 1868. 
Earlowa, Rom, RO. — Romische Rechtsgeschichte, Erster Band : Staats- 

recht u. Rechtsquellen. By the same author. Leipsic, 1885. (Vol. ii. 

not yet published.) 
Keller, Ram. OP. — ^Der Rom. Civilprocess u. die Actionen, von (+) Dr. 

Fried. Lud. von Keller. Ist ed., 1852 ; 6th ed., by Wach, Berlin, 

1883. 
Kohler, Shakespeare, — Shakespeare vor dem Forum der Jurisprudenz, 

von Dr. Jos. Kohler (Prof, in Wurzburg). WUrzburg, 1884. 
ErU, VJS. (or VJSchr,) — Kritische Vierteljahrsschrift fur Qesetz- 

gebung u. Rechtswissenschaft, herausg. von Windscheid, Bekker, 

Brinz, Seydel, &c. Munich, 1853-86. Vol. xxiii. (ix. of new 

series) current. 
Kuntze, Cursus, — Cursus des Rom. Rechts, von. Dr. Job. Emil Kuntze 

(Prof, in Leipsic). 2d ed., Leipsic, 1879. 
Kuntze, Excurse. — Ezcurse Uber R5m. Recht, by the same author. 2d 

ed., Leipsic, 1880. 
Lange, RSm. Alt, — R6mische Alterthlimer, von Dr. Ludwig Lange. 

3 vols. Berlin, 1863-71, and subsequently. 
Leist^ Bonor, Pok, — Die Bonorum Possessio : ihre geschichtliche Ent- 

wickelung, &c., dargestellt von Dr. Burkhard Wilh. Leist (Prof, in 

Jena). 2 vols. Qottingen, 1844. 
Leist-Oliick: see GlUck-Leist. 
Leist^' Oraeco-itoL RG, — Graeco-italische Rechtsgeschichte, by the same 

author. Jena, 1884. 
Lenel, Beitrdge, — Beitrage zur Kunde des Praetorischen Edicts, von Dr. 

Otto Lenel (Prof, in Kiel). Stuttgart, 1878. 
Lenel, Edict, — Das Edictum Perpetuum : ein Versuch zu dessen Wie- 

derherstellung, by the same author. Leipsic, 1883. 
Maine, Anc, Law, — ^Ancient Law : its Connection with the Early History 

of Society, &c., by Sir Henry Sumner Maine (1st ed., 1861), 9th ed., 

London, 1883. 
Marcidf, — Marculfi monachi Formularum libri ii. Lut. Par., 1513. 

(Many editions.) 
Marquardt, Rom, Staatsverwalt, — Romische Staatsverwaltung, von 

Joachim Marquardt. 3 vols. Leipsic, 1873-78. (Vols, iv.-vi. of 

his and Mommsen's Handbuch d. Rom. Alterthiimer.) 



ABBREVIATIONS. xxiii 

Muiumsen, Eom. Forkh, — Romische Forschungen, von Tli. Mommsen. 

2 vols. Berlin, 1864, 1879. 
Mommflen, BSm, StaaUreckt (or SR.) — Romiflches Staatsrecht, by the 

eame author. 2 vols. (Vol. iii. not yet published.) Leipeic, 1871-75, 

and later editions. (Vols. i. and ii of Marquardt and M.'8 Hand* 

buch d. Rom. Alterthumer.) 
Moyle, Iwt, — Imp. Just. Institution, libri iv. with English commen- 

tajy, &C., by J. B. Moyle, B.C.L. 2 vols. Oxford, 1883. 
Nouo, Rev, Hist. — Nouvelle Revue Historique de Droit Franks et 

Stranger, publ. sous la direction de Laboulaye, de Rozi^re, Dareste, 

Oide, Esmein, &c. (Continuation of the Revue de Legislation, <Scc.) 

Paris, 1877-86. VoL x. current. 
Nov, — Novellae Constitutiones Justiniani. See infra^ p. 439. 
Pa\iL — Paul! Sententiae. See infra, p. 332. 
Pemice, Laheo, — Marcus Antistius Labeo : das rom. Privatrecht im 

ersten Jahrhuuderte d. Kaiserzeit, von Dr. Alfred Pemice (Prof. 

in Qreifswald). (As yet) 2 vols. Halle, 1873, 1878. 
Puchta, /rwt.— Cursus der Institutionen d. Rom. Rechts, von (t) Dr. G. 

F. Puchta ; 8. Aufl., besorgt von Dr. Paul Kriiger (Prof, in Konigs- 

berg). 2 vols. Leipsic, 1875. 
Ri9. de LSgislat, — Revue de Legislation ancienne et modeme, publ. sous 

la direction de Laboulaye, de Rozifere, et Dareste. (Continuation 

of the Revue Historique de Droit Fran^ais et Etranger.) 6 vols. 

Paris, 1870-76. 
Richte/'s Krit. Jahrh, (or JA).— Kritische Jahrbucher fur deutsche 

Rechtswissenchaft, herausg. von Dr. Aem. Lud. Richter. 12 vols. 

Leipsic, 1837-48. 
Rivier, Introd, — Introduction historique au Droit Romain, par Dr. 

Alphonse Rivier (Prof, in Brussels). 2d ed. Brussels, 1881. 
Roby, Introd, — ^An Introduction to the Study of Justinian's Digest, 

&c, by H. J. Roby, M.A. (formerly Prof, of Jurisprud. in Univ. 

Coll., London). Cambridge, 1884. 
Rottbach, Rom. jSi^.— Untersuchungen Uber die rom. Ehe, von Dr. Aug. 

Roesbach, Stuttgart, 1853. 
Rudorff, Rom. RO. — Romische Rechtsgeschichte zum akademischen 

Gebrauch, von (t) Dr. Ad. Fr. Rudorff. 2 vols. Leipsic, 1857, 1858. 
Savigny, Oeeeh. — Geschichte d. Rom. Rechts im Mittelalter, von Fried. 

Carl von Savigny. 2d ed., 7 vols. Heidelberg, 1834-51. 
Savigny, System. — System des heutigen Rom. Rechts, by the same 

author. 8 vols. Berlin, 1840-49. 
Savigny, Verm. Schr. — Vermischte Schriften, by the same author. 6 vols. 

Berlin, 1850. 
Sohm, Inst. d. i?.iL~Institutionen des Rom. Rechts, von Dr. Rudolph 

Sohm (Profl in Strasburg). Leipsic, 1884, (2d ed. 1886). 
Theod, Cod. — Theodosianus Codex. See infra^ p. 395. 
Theoph, — Theophili Antecessoris Paraphra&is Graeca Institutionum 



xxiv ABBREVIATIONS. 

Caeearearum. Standard edition that of Reitz, 2 vols., Hag. Com., 

1751. New ed. by E. C. Ferrini (Prof, in Pavia), 2 vols., Berlin, 

1884-85 ; (2d not yet completed). 
l/2p.-^Ulpiani Fragmenta ex libro singnlari Regnlaram. See tfi/ra, 

p. 331. 
Vat, Froff. — Vaticana Fragmenta. See infraf p. 396. 
Voigt, Jus ncU, — Das jus naturale, aequom et bonum, und jus gentium 

der Bomer, von Dr. Moritz Voigt (Prof, in Leipsic). 4 vols. Leip- 

sic, 1856-75. 
-- Voigt, XII Tafelrk^Bie XII Tafeln. Geschichte u. System d. Civil-und 

Criminal- Rechtes, wie Processes, der XII Tafeln, nebst deren Frag- 

menten, by the same author. 2 vols. Leipsic, 1883. 
Z. d. Sav. Stifi,y R -4.— Zeitschrift der Savigny Stiftung fur Bechts- 

geschichte, herausg. von Bruns, Bekker, v. Roth, Bohlau, Pemice, 

&c (Continuation of the Z,/. HG,) Weimar, 1880-86. VoL vii. 

current Each vol. contains a Romanistische and a Qermanistische 

Abtheilung, separately paged ; R A. stands for the former. 
Z. /. geich, RW. — Zeitschrift fiir geschichtliche Rechtswissenschaft, 

herausg. von F. C. v. Savigny, Goschen, Rudorfif, &c. 15 vols. 

Berlin, 1815-50. 
Z. /. RO, — Zeitschrift fur Rechtsgeschichte, herausg. von Rudorf^ 

Bruns, v. Roth, ikc 13 vols. Weimar, 1861-78. 
Z, /. vergl, RW, — Zeitschrift fiir vergleichende Rechtswissenschaft, 

herausg. von Bemhoft, Cohn, Kohler, &c Stuttgart^ 1878-86. 

VoL viL current 



PAET I. 



THE REGAL PERIOD 



PAET I. 
THE REGAL PERIOD} 



CHAPTER FIRST. 

SOCIAL AND POLITICAL CONDITION OP ROME AND 
ITS POPULATION DOWN TO THE TIME OF SERVIUS 
TULLIUS. 

Section 1. — Genesis of the Roman State. 

The nnion of the Latin, Sabine, and, to a small extent, 
Etruscan bands that, as conquerors or conquered, old 
settlers or new immigrants, together constituted the first 
elements of the Roman people, did not necessarily involve 
contemporaneous §doption of identical institutions or identical 
notions of law. Though descended from the same Indo- 
European stock, and inheriting the same primitive ideas 
about religion and government, yet those ideas must have 
been more or less modified in the course of centuries of 
separate and independent development.' It is said that the 

^ See espeeiallj Puchta, Ourtus der Instituiionen d. Bl&nu RechU (let ed., 
Leipnc, 1841), 8th ed by Kruger, Leipsic, 1875, toI. I §§ 86-50 ; Clark, Early 
Roman Law: Regal Period, London, 1872; Genz, Das PatrieUehe Rom, 
Berlin, 1878 ; Ktintze, Curaus der InstUulUmen, 2d ed., Leipsic, 1879, §§ 
47-68 ; Bemhoft, Stoat und Recht der Rdm, KOnigtzeit im Verhdliniu zu ver- 
windten ReehUn, Stuttgart, 1882. 

* The Aryan origin of seyeral of the most important religious notions and 
pablic and private institutions of early Rome, and their resemblance to corre- 
sponding ones in India and Greece, have been shown by Fustel de Coulanges, 
La CiU Antique (Ist ed., Paris, 1857), 7th ed., 1879 ; Sir H. S. Maine, Ancient 
Law (Ist ed., London, 1862), 9th ed., 1883 ; Bemhoft, as above ; Leist» Oraeeo- 
ItaUiche JUchUget^iehte, Jena, 1884. 
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characteristic of the Latin race was its sense of the im- 
portance of discipline, and the homage it paid to power and 
might ; that of the Sabines, their religious feeling and their 
reverence for the gods ; that of the Etruscans, their sub- 
servience to forms and ceremonies in matters both divine 
and human. Corresponding influences are very manifest in 
the growth of Rome's early public institutions, civil, military, 
and religious. It does not seem too much to say that they 
are traceable also in the institutions of the private law. 
The patria potestas, with the father's power of life and death 
over his children ; the maniLS and the husband's power over 
his wife ; the doctrine that those things chiefly was a man 
entitled to call his own which he had taken by the strength 
of his arm ; ' the right which a creditor had of apprehending 
and imprisoning his defaulting debtor, and, if need were, 
reducing him to slavery, — all these seem to point to a per- 
suasion that might made right. The religious marriage 
ceremony, and the recognition of the wife as mistress of the 
household and participant in its sacred offices as well as 
its domestic cares ; the family council of kinsmen, maternal 
as well as paternal, who advised the paterfamilioB in the 
exercise of the domestic jurisdiction ; the practice of adop- 
tion, on purpose to prevent the extinction of a family and 
deprivation of its deceased members of the prayers and 
sacrifices necessary for the repose of their souls, — ^these 
seem to have flowed from a difierent order of ideas, and to 
bear evidence of Sabine descent. Etruscan influence could 
make itself felt only at a later date ; but to it may pos- 
sibly be attributed the strict regard that came to be re- 
quired to the observance of ceremonials and words of style 
in the more important transactions both of public and 
private life. 

While the result of the union of Latins and Sabines was 

' " Maxime sua esse credebant qaae ex hostibus cepissent " (Gai , iv. 16), — 
a doctrine rather pre- Roman than Roman. 
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that regulations were at once adopted which should apply 
to their public life as a united people, jet it is not only 
conceivable but probable that, as regarded the private rela- 
tions of its members, each tribe continued for a time to 
accord a preference to its own ideas and traditions of right 
and law, and that the amalgamation was a gradual process, 
partly silent, partly due to regal or pontifical intervention. 
Just as there is little reason to believe in any nicely organ- 
ised constitution down at lesst to the time of the Servian 
reforms, so is there little reason to believe in the existence 
of any very definite system of private law. Mixed races 
must, in minor matters at least, have made mixed customs 
and usages ; and, though there is lack of material for estab- 
lishing with certainty the coexistence of different systems 
among different branches of the population, yet it is difficult 
to resist the conviction that something at all events of the 
dualism * so marked in many of Eome's early institutions 
may be accounted for by ethnical considerations. 

Section 2. — ^The Patricians.^ 
There was part of the law of Rome that got the distinctive 

^ Ihering, Geiit, vol. i. § 19 (while tracing it to another source), has thuB 
tabolated tome of its more prominent manifestations : — 

Religious System. Profane System. 

F<u. Ju$f vit. 

Symbol .... Aqua et ignis. Hasta (^utru), manxu. 

Representative . . Numa. Romulus. 

Marriage .... ConfarreaHo {fa/r^ o^iia e< Coemptio {hatta codtbaris), 

ignis). 

Ckmtract .... Oath, scteramerUwnf tponsiOf Public guarantee, manctpa- 

foedtis. tio, nexum. 

Procedure . . . Legis actio aaeramerUo. Private justice, vindiealiOf 

maniu injectio, dte. 

Ciiminal law . . ffoTno saeer. Vindicta puUica. 

Pofna, a means of expiation. Poena^ a means of repara* 

tion. 

^ Ihering, Geist, vol. i. § 14 ; Genz, as above, p. 1 sq^. ; Voigt, XII Tafdn 
ToL ii ii 169, 170. 
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name of jv^ Quiritium^ the law of the Spearmen. The 
Quirites were the members of the gentile houses, organised 
in their caries, primarily for military, and secondarily for 
political purposes. They alone of the settlers around the 
urbs quadrata ranked as citizens, down at least to the time 
of Servius Tullins. They alone could consult the gods 
through the medium of av^spicia, and participate in the 
services offered to the tutelary deities of Rome. Prom 
their number the king drew his council of elders, and they 
alone could take part in the curiate comitia, the assembly 
of the warriors. They alone could contract a lawful mar- 
riage and make a testament ; in a word, it was they alone 
that were entitled directly to the benefit of Rome's peculiar 
institutions. 

But those prerogatives of the patrician burgesses were 
theirs as members of the gentile houses. Patrician Rome 
was a federation of gerites or clans ; the clans aggregations 
of families, bearing a common name, and theoretically at 
least tracing their descent from a common ancestor. Whether 
or not the traditional account of the numerical proportion of 
families to clans and of clans to curies have any substantial 
historical foundation, and whatever may be the explanation 
of the method by which the symmetry on which the old 
writers dwell with so much complacency was attained, it is 
beyond doubt that the gentile organisation was common to 
the two races at least that contributed most largely to the 
citizenship of Rome, and that it was made the basis of the 
new arrangements. Pederation necessitated the appointment 
of a common chieftain, and common institutions, religious, 
military, political, and judicial. But it was long before these 
displaced entirely the separate institutions of the federated 
gentes. Every clan had its own cult, peculiar to its own 
members ; this was the universal bond of association in those 
early times. It had its common property (p. 38) and its 
common burial-place. It must have had some common 
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conncil or assembly ; for we read not only of special gentile 
customs, but of gentile statutes and decrees. Instances are 
on record of wars waged by individual gentes ; so they must 
bave had the right to require military service alike from 
their gentiles and gentilicii,'^ Widows and orphans of de- 
ceased clansmen were under the guardianship of the gens, 
or of some particular member of it to whom the trust was 
8i)ecially confided. If a clansman left no heirs, his property 
passed to his fellow-gentiles. Over the morals of its mem- 
bers the gens exercised supervision and discipline ; interfer- 
ing to prevent prodigality and improvidence, restraining 
abuses of the domestic authority, and visiting with censure, 
and probably in grave cases with punishment, any breach of 
faith or other dishonourable conduct. It is said that there 
is no evidence of the exercise by it of any proper jurisdic- 
tion ; but, in the presence of all those other powers that it 
undoubtedly possessed, it is difficult to suppose that, within 
its own limits, it was not constantly called upon, through 
the medium of its chief, to act the part of peacemaker and 
arbiter. Finally, its members were always entitled to rely 
upon its assistance, to have maintenance when indigent, 
to be ransomed from captivity, to be upheld in their just 
disputes and quarrels, to be avenged when killed or in- 
jured. 

How all this was worked out in detail it is impossible to 
say. We do not know even whether the chieftainship or 
presidency of a clan was hereditary or elective, and if the 
latter, whether for life or for a shorter term. Probably in 
this, as well as in other matters, there was no uniform prac- 
tice. But in the gentile system there was undoubtedly an 
imperium in imperio that must for two or three centuries 
have exercised a powerful influence on the private law, and 

' It was the heads of the constituent famUies of a gen$ that were properly 
ffeiUUei;, the dependent members of those families and the clients attached to 
them were only gerUUieii. 
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that must not be lost sight of in noting the conditions that 
accelerated or retarded its progress.^ 

Section 3. — The Clients.^ 

It was very early in its history that Rome gave, promise 
of its future eminence. Successful in one petty war after 
another, it deprived many small communities of their inde- 
pendent existence, leaving their members bereft alike of 
their religion, their territory, and their means of existence. 
These had to turn elsewhere for protection, and in large 
numbers they sought it from their conquerors. To many 
others, both voluntary immigrants and refugees from other 
cities, the new settlement proved a centre of attraction. It 
was quite ready to receive them ; but as subjects only — not 
as citizens. Following a custom familiar to both Latins and 
Sabines, the new-comers invoked the protection of the heads 
of patrician families of repute, to whom they attached them- 
selves as free vassals. The relationship was known as that 
of patron and client. It made the latter an independent 
member of his patron's gens^ and thus indirectly brought 
him into relation to the state. But it was to his individual 
patron that he looked primarily for support and maintenance, 
and to him that his allegiance and service were due in the 

' It deBerves to be kept in mind that, with a very few exceptions, the indi- 
vidual patrician gcnte* were not ncunerically strong. Whatever may be the 
explanation, it seems to be the fact that, notwithstanding the admission to 
their ranks of the principal Alban families by Tullns Hostilius, and the crea- 
tion of the minortt getUea by the elder Tarquin, they died out so rapidly that 
by the end of th^ regal period the original three hundred had been reduced by 
more than a half (see Genz, l.e., p. 9 tq.) The reported great strength of the 
Tarquinian and Claudian gentea was due to their clients ; that of the Fabian 
may have been due to the rule in observance amongst them prohibiting the 
exposure of infants, and requiring aU their men to marry. 

^ See Mommsen, "Die rom. Clientel," in his Rdm, Fortch., vol. ii. p. SbS'tq. ; 
Voigt, " Ueber die Clientel u. die Libertinitat," in the Beriehte d, phiL-hi^. 
Clatn d E. SdehM. OettUtcK d. Wisimtch., 1878, pp. 147-219 ; Marquardt, 
PrivaUeben d JRSmer (Leipsic, 1879), p. 196 aq,; Voigt, XJI Tafeln, vol. ii. 
pp. 667-679. 
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first instance. Dionysius describes the relation between 
them as of the most sacred character, the duty the patron 
owed to his client coming nezt in order to that he owed to 
his children and his wards. He had to provide his vassal 
with all that was necessary for his sustenance and that of 
his wife and children ; and, as private holdings increased in 
extent, it was not unusual for the patron or his gens to give 
a client duiing pleasure a plot of land to cultivate for him- 
self The patron had, moreover, to assist his client in his 
transactions with third parties, obtain redress for him for 
his injuries, and represent him before the tribunals when he 
became involved in litigation. The client, on the other 
hand, had to maintain his patron's interests by every means 
in his power. What Dionysius says of his contributing to 
endow his patron's daughters, and the like, obviously refers 
to an advanced period of the history of Kome, when it some- 
times happened that the position of parties, so far as wealth 
was concerned, was reversed ; for the relation was hereditary 
on both sides ; and there may have been instances of families 
that had risen to good social position and ample fortune 
recognising at the distance of many generations that they 
were still clients of patrician houses in embarrassed circum- 
stances, and rendering them assistance as in duty bound. 
But in the regal period the advantage must have been 
chiefly on the side of the client, who, without becoming a 
citizen, obtained directly the protection of the patron and 
his clan, and indirectly that of the state. 

Section 4. — The Plebeians. 

The plebs included all those freemen who, being neither 
patrician citizens nor clients, had settled in Rome as per- 
manent residents, hoping to make a living within her bounds, 
and enjoy de facto at least the benefit of her institutions. 
The commencement of this body, as distinct from that of the 
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clients, is usually associated with the overthrow of Alba ; the 
idea being that those of its population who were not of 
sufficient distinction to be admitted into the ranks of the 
patriciate, and yet were too independent to brook submis- 
sion to a private patron, put themselves under the direct 
protection of the sovereign, and thus, as Cicero says, — 
though he no doubt meant the words only in a popular 
sense, — became royal clients. Their number is said to have 
been largely augmented in the ensuing reign by the con- 
quest of many Latin towns that had broken the treaty made 
with them after the fall of Alba, and the removal of their 
inhabitants to Rome. It is very doubtful, however, whether 
it be possible to condescend upon any particular settlement 
as the origin of the plebs. It seems more consistent with 
history to regard them as a heterogeneous mass of non- 
gentile freemen, small probably in numbers at first, but 
augmenting with ever-gi-eater rapidity, who had of choice 
or compulsion made Borne their domicile, but declined to 
subject themselves to a patron. Some may have been on 
the spot when Rome was founded, others were voluntary 
immigrants in pursuit of trade ; some may have been re- 
fugees, exiles from earlier homes because of their misdeeds ; 
many had been driven to seek their new shelter by the hard 
fate of war, which had subverted their native cities and left 
them godless, landless, and houseless; while in course of 
time there were accessions to their numbers from amongst 
the descendants of clients, who either were disinclined to 
continue their allegiance, or were relieved from it by the 
extinction of their patronal gentea. 

That there was any general cohesion amongst them before 
the time of Servius there is not the slightest reason to 
believe. They were of different races, settling in Rome 
from different motives, practising in many matters different 
customs. If Livy be right in the statement he makes with 
every appearance of assurance that the worship of Hercules 
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at the ara maxima was Greek, we may almost infer that 
among the earliest representatives of this class of unattached 
non-citizen subjects may have been some of Hellenic descent. 
The existence at a very early dat« of a vicus Tvscus in the 
valley below the Palatine speaks of the presence of a contin- 
gent from Etruria. The bulk of them, however, were un- 
doubtedly Latins, with traditions and customs much the same 
as those of the greater number of the patrician houses ; 
and this it was that in time caused the triumph of Latinism, 
and the predominance of the masterful spirit in the jus 
Quiritium, 

History attributes to Numa the distribution of the artisans 
and craftsmen into guilds, eight or nine in number (collegia 
opijlcwm)} In view of the accounts we have of later date 
as to the relations that subsisted between guild brethren, 
this action of Numa's is of special interest and significance. 
It was the creation of associations among the plebeians that 
to some extent compensated for the absence among them of 
gentile organisation. Those associations did not affect their 
position politically, but they conferred upon them advantages 
in private life which otherwise they would not have enjoyed. 
They got a common cult, and possibly a common burial- 
place, with a master and his council to manage their affairs, 
consolidate customs, and arrange disputes. Between the 
brethren there was a bond, not indeed of descent, real or 
fictitious, from a common ancestor, but of close alliance and 
interdependence, each owing duty to the other similar to 
what might be claimed from him by a ward, a guest, or a 
kinsman.' The Latin contingents that helped to swell the 

' Plut, Numa^ 17. Mommsen, in his treatise Dt eoUegits et todaliciit 
Homanorum (Kiliae, 1848), spoke of this as a fable; but in his history he 
accepts it as fact to this extent, — that the guilds must have been established 
in the earliest years of the City. 

' See in Mommsen, De ccUegiU, p. 8, various extracts from Cicero illustrat- 
ing the closeness of the relationship between aodaUt, M. Albert Gerard, in 
his Etude iur let corporatione oumtree d Borne (Montb^Iiard, 1884), p. 4, is of 
opinion that the guilds were no invention of Numa's, but only a reproduction 
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ranks of the plebeians in the reigns of Nnma's immediate 
saccessors were more addicted to rural pursuits than to trade, 
but they seem to have been treated by the sovereign in the 
same indulgent spirit as the craftsmen had been previously. 
Not that they were incorporated in any way ; that in their 
case was not so necessary as in that of the traders, and 
ndght politically have been inexpedient. But they got — 
what to them was of most importance — allotments of lands 
for culture, and a weekly market was established in Bome, 
at which they might dispose of their produce. The accounts 
are conflicting as to the tenure on which they held their 
farms ; but whatever may have been the case originally, and 
whether the lands they occupied had been derived from the 
king individually or from the state, and whether acquired 
by assignation or purchase, it is clear that by the time of 
Servius they were freeholders; for they were enrolled in 
his " classes " in large numbers, and the qualification was 
ownership of real estate on quiritarian title. It is in view 
of this that some authorities are disposed to regard the 
plebeians, even before the Servian reforms, as half-fledged 
citizens — cives sine suffragio; but the application to them of 
such an epithet seems to put their right too high. Admitted 
that they had the right to hold property both movable and 
immovable, to transfer it by quiritarian modes of convey- 
ance, and to have the protection for it of the tribunals, yet 
not only had they no share in the government of the city, 
but they were denied any participation in its religion. As 
men to whom the auspicia were incompetent, their inter- 
marriage with the gentile houses was out of the question ; 
while by the more unbending of the patricians their unions 

by him in Rome of an institution already well known elsewhere. There is a 
passage in Livy (iv. 9) in which, speaking of the revolt in 311 u.o. of the pUba 
of Ardea against the optimates, he says that, after the former had withdrawn 
from the city, the op(/Sce«|reBolyed to side with them in hope of plunder ; his 
language suggests that the craftsmen had an independent organisation, and 
were to some extent a separate class. 
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amongst themselves were often decried as wanting in the 
effects of lawful marriage, because unhallowed by the reli- 
gious ceremony to which the higher order was accustomed 
(p. 26). Gentes they had none during the first four centuries 
of Rome, — a fact which placed them at a disadvantage in 
the matter of inheritance and guardianship (§§ 9, 11) ; but 
there are indications that for certain purposes the circle of 
near kinsfolk and connections by marriage held amongst the 
plebeians the same place that fellow-gentiles did amongst 
the patricians (p. 35). 
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CHAPTER SECOND. 

REGULATIVES OF PUBLIC AND PRIVATE ORDER. 

Section 5. — Absence of any Definite System of Law. 

PoMPONius,^ who was a contemporary of Gaius'a, describes 
the state of the law in regal Rome as follows : — 

** In the early years of our City the people lived for a time without 
actual statute or any definite law ; in everything they were subject to 
the uncontrolled power (manus) of the kings. But it is related thisit 
after the City had grown somewhat, Romulus divided the populace into 
thirty parts, which he called curiciej because it was in accordance with 
the opinions expressed by them that he managed the guardianship of 
the state {reipMUae curam per sententias earum expediehat). He himself 
carried some enactments through the curiate assembly ; so did the sub- 
sequent kings ; all of which are extant in the collection of Sextus 
Papirius, who was one of the leading citizens in the time of Tarquin 
the Proud, the son of Damaratus of Corinth. His book bears the name 
of jtL8 dvUe Papirianum ; not because Papirius contributed to it any- 
thing of his own, but because the previously isolated laws it contains 
were arranged by him in a sort of order. On the expulsion of the kings 
by the Junian law {lege tribunicia) all those royal laws fell aside, and 
the people once more began to be governed by imdefined law and usage, 
rather than by legislative enactment This state of matters lasted for 
about twenty years." 

Such is the account of the beginnings of Roman law, 
which Justinian places in the forefront of the chief part of 
the Corpus Juris. It abounds in historical errors ; yet is 
interesting as the record of what a jurist of the time of the 
Antonines believed to be fact, and which Justinian nearly 
400 years later was content to accept as accurate. The 
only part of it that can be received without reserve is the 

^ Fomp.| Ub, ting* Enckiridiit in Dig, i. 2, fr. 2, §§ 1-B. 
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statement that originally the law was far from definite. It 
may at once be admitted also that much of what there was 
fell short of the conditions which philosophical jurists hold 
essential to the conception of law. There was no single 
sovereign authority that set it ; its quality was not always 
the same ; its sanctions were often such as would be resented 
by modem jurisprudence ; and in many cases their enforce- 
ment was the care of individuals rather than of the state. 
But, whether in the shape of fas or jtis, or merely precepts 
of boni moreSj there were rules in very considerable number 
for defining men's rights and preventing their infringement, 
— regulatives, in a word, of public and private order, out 
of which was to be evolved in the course of centuries the 
matured jurisprudence of the Corptcs Juris Civilis. 

Section 6. — Fas.^ 

While the very frequent references to fas as distinct from 
jus bear testimony to its importance as one of the factors of 
early Boman law, yet it is extremely difficult to define its 
nature and limits. This may to some extent be accounted 
for by the fact that mach of what was originally within its 
domain, once it had come to be enforced by secular tribunals, 
and thus had the sanction of human authority, was no longer 
distinguishable from Jus ; while it may be that others of its 
behests, once pontifical punishments for their contravention 
had gone into desuetude, sank to nothing higher than pre- 
cepts of boni mores. 

By fas was understood the will of the gods, — the laws 
given by heaven for men on earth.^ Among a people that 

» Ihering, Geist, vol i. §§ 18, 18a ; Voigt, XII Tafdn, vol. i §§ 13, 46. 

' Isid., Orig., v. 2, — ''Fas lex divina, jus lex homana est;" Serv. <id 
Georg.t i. 269, — " Fas et jura sinunt, i.e., divina humanaque jura permittunt ; 
nam ad religionem fas, jura pertinent ad homines.*' These definitions are 
comparatively modem, and hardly express the idea. Ausonius identifies Fat 
and TkemU, — " Prima Deum Fas, Quae Themia est Graecis." Certainly /oi was 
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believed so profoundly as did those early Romans that in 
the gods they Kved and moved and had their being, it 
could not fail to be regarded with the utmost consideration, 
and to exercise an influence more potent than any merely 
human rules. So far as can be gathered from the scattered 
references to it, it occupied a higher platform and had a 
wider range than these last.' There were but few of its 
commands, prohibitions, or precepts that were addressed to 
men as citizens of any particular state ; all mankind came 
within its scope. It forbade that a war should be under- 
taken without the prescribed fetial ceremonial ; otherwise it 
was not ^ purum piumque helium, but an act of violence by 
the invaders, which their gods had not sanctioned, against 
others who were equally god-protected. It required that 
faith should be kept even with an enemy when a promise 
had been made to him under sanction of an oath. It 
enjoined hospitality to foreigners, because the stronger 
guest was presumed, equally with his entertainer, to be an 
object of solicitude to a higher power. It punished murder, 
for it was the taking of a god-given life ; the sale of a wife 
by her husband, for she had become his partner in &11 things 
human and divine ; the lifting of a hand against a parent, 
for it was subversive of the first bond of society and reli- 
gion, — the reverence due by a child to those to whom he 
owed his existence ; incestuous connections, for they defiled 
the altar ; the false oath and the broken vow, for they were 
an insult to the divinities invoked. To displace a boundary 
or a landmark was a most heinous ofience, not so much 
because the act was provocative of feud, as because the 
march-stone itself, as the guarantee of peaceful neighbour- 
hood, was especially under the guardianship of the gods. 

Bometimes personified, especially in \ha formulae employed by the fetials, e.g.t 
Li v., i. 82. See Bz^al, " Sur I'origine des mots d^gnant le droit en Latin," 
Nouv, Rev. Hist, vol. viL (1888), p. 607 »q. 

' F<u sometimes allowed what jus forbade, — " transire per alienum fas est, 
jus non est " (Isid., Orig., v. 2, 2, in Bruns, p. 326).] 
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No locus sacer whatever could be interfered with without a 
breach of the fas ; and on a day that the ministers of reli- 
gion had declared holy it was a sin for a magistrate to 
exercise any branch of his jurisdiction in which he required 
to pronounce one of the three solemn words of style — doy 
dico, addico} 

To give an answer to the question, How were those rules 
of the fas enforced ? is beset with diflSculties. Breach of 
any of them rendered the ofiTender impius ; but his sin was 
sometimes expiable, sometimes not. Expiation required a 
peace-ofiTering to the offended deity (piacularis ho8tia\ ac- 
companied possibly with satisfaction to any injured third 
party. What happened in consequence of an inexpiable 
breach of the /as depended apparently on circumstances. 
Take the case of the perjurer. He had solemnly invoked 
the wrath of heaven upon himself and all that belonged to 
him in the event of his knowingly swearing falsely. It 
was for the pontiff to say whether he had done so, or 
whether his offence was attributable to his imprudence and 
therefore expiable. If it was not, what then? Did the 
pontiffs content themselves with their finding, abstaining 
firom any express sentence, and leaving the party injured 
to be the instrument of the irate deity in punishing the 
offender by reprisals ? * Or did they formally excommuni- 
cate the sinner, declaring him sacer^ ie., devoting him to 
the infernal gods, and forfeiting his estate to the service of 
the deity he had primarily offended. This was expressly 

^ The above are illostrations merely, and not intended as an exhanstive 
ennmeration of what feU within the fat. Such an enumeration is impossible. 
Cicero speaks of the adoption of the elder by the younger as not only contra 
ruUuram but contra feu ; and Paul uses the same expression in speaking of the 
purchase of a freeman to take effect in the event of his becoming a slava It 
is doubtful, however, whether they meant more than that the acts they were 
condemning were contrary to the unwritten law of nature. The same dubiety 
arises in other instances of the employment of the word by the later writers. 

* This is the view of Danz, Sacralt Schutz, p. 47 sq. He lays considerable 
stress on the words of Livy (v. 11), — " Numquam deos ipsos admovere nocen- 
tibuB manus ; satis esso^ si oocasione uldscendi laesos arment." 

B 
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the penalty of several of the contraventions referred to 
above, — selling a wife, striking a parent, removing a land- 
mark, &c. (p. 54). The homo sacer was in every sense of 
the word an outcast,— one with whom it was pollution to 
associate, who dared take no part in any of the institutions 
of the state, civil or religious, whose life the gods would not 
accept as a sacrifice, but whom, nevertheless, any one might 
put to death with impunity as no longer god-protected.® 
Those precepts of the fas, therefore, were not mere exhorta- 
tions to a blameless life, but closely approached to laws, 
whose violation was visited with punishments none the less 
ejBective that they were religious rather than civil. 

■ 

Section 7. — Ju& 

There is. no word in the vocabulary of Roman law that 
had more meanings than jicSy — " law " as the rule of action 
(norma agendi)^ " right " as the faculty conferred by the 
rule {facultas agendi), " right" as opposed to wrong, " strict 
law " as opposed to equity, " justice " as in the phrase jus 
reddere (to dispense justice), " the place where justice was 
dispensed," as in the phrase in jus vocaiio, and so on.^ It 
can admit of little doubt that the first of these was the 
original idea the word conveyed ; and it has been well said 
that if we can ascertain the meaning of the name jus we 
shall thus have an unconscious definition of what the Romans 
understood by law.^ The older form of it was jmcs ; and 
Ennius is said to have regarded it as connected with Jove.^ 
Some modern authorities entertain the same opinion.* Re- 
cent philology derives it from the Sanscrit ju, to join, bind, 
or unite ; from which some deduce as the signification of jus 

' FestuB, V. Saeer (Brans, p. 288). See § 12, notes 12, 13. 
1 See Dig, i. 1, frs. 11, 12. * Clark, Pract. Juritprvd,, p. 14. 

' Apuleius, De deo Soeratis, 5. 

* E.g.t Lasaulx, Ueber den Eid bei den JiSmemy WUrzburg, 1844, p. 9; 
Huschke, Datalte R&mische Jakr, Breslau, 1869, p. 214. 
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" that which binds " " the bond of society," others " that 
which is regular, orderly, or fitting." * The latest inquirer 
(M. Br^al) identifies it with ^QJos^jaoSy or jav^ of the Vedas, 
and theyoes of the Zend-Avesta, — words whose exact mean- 
ing is controverted, but which he interprets as " the divine 
will." * Jvheo ia generally allowed to be a contraction of 
jvs hibeoy hold or take as jus, K Brdal's definition can be 
adopted we obtain a very significant interpretation of the 
words addressed by the presiding magistrate to the assembled 
comitia in asking them whether they assented to a law pro- 
posed by him, — Velitis, jubeatiSy Quirites, &c., "Is it your 
pleasure, Quirites, and do you hold it as the divine will, 
that," and so on. As legislation by the comitia of the curies 
and centuries was regarded as a divine office, and their vote 
might be nullified by the fathers on the ground that there 
had been a defect in the atLspida, and the will of the gods 
consequently not clearly ascertained, this explanation of 
Br^al's seems not without support, — vox poptdi vox dei. If 
it be right, then the only difference between fas and jiis was 
this, — ^that the will of the gods, which both embodied, was 
in the one declared by inspired and in the other by merely 
human agency. 

This jVjS might be the result either of traditional and in- 
veterate custom {jus moribus constitutum) or of statute (lex)? 

' See references in Clark's Pract. JurUprud,, pp. 16-20. He himself adopts 
the latter definition. 

' Br^ (as in § 6, note 2), p. 606. 

' There is controversy about the etymology of the word lex. It was used 
by the jurists in two distinct senses — (1) as meaning a oomitial enactment 
(Gai., I 3), and hence occasionaUy called lex fmblica (6ai., ii. 104, iii 174); 
(2) as meaning an obligation, restriction, condition, declaration, or what not, 
expressly incorporated in a private deed {lex privtUa), as in the phrases lex 
marteipii, lex corUiyicttu, lex teiiamenti, &c. Its most likely derivation is from 
\iytWt to say or to speak. The lex publica was originally always put to and 
voted by the comitia by word of mouth ; and the XII Tables, in declaring the 
binding effect ot a lex privata when engrafted on a conveyance or contract 
per ae9 et libram (§ 13), use in reference to it the phrase uli lingua nunc\A- 
paint (Festus, v. Nwncupala, Bruns, p. 28). 
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We look in vain for any legislative enactment establishing 
such an institution, for example, as the patria potestaSj or 
fixing the early rules of succession on death. Statute may 
have regulated some of their details ; but they had taken 
shape and consistency before Rome had its beginnings. It 
can well be believed, however, that in the outset the customs 
in observance may have been far from uniform, — ^that not only 
those of the different races but those also of the different 
gerUes may at first have varied in some respects, but under- 
going a gradual approximation, and in course of time con- 
solidating into a general jus Quiritium} That the bulk of 
the law was customary is universally admitted. But Pom- 
ponius speaks of certain laws enacted by the comitia of the 
curies, which he calls leges regiae. The opinion of the best 
authorities is that it is a mistake to attribute those so-called 
" royal laws " * to that assembly. According to the testi- 
mony of the old writers it had very little share in the work 
of legislation. Romulus jura dedit at his own hand, — ^not 
jura ttUit. As Bemhoft remarks, we read not a word of the 
co-operation of the people when he united the old Romans 
and Sabines, when Numa regulated the cult, when TuUus 
Hostilius admitted the Alban gentes to the patriciate and 

* Yet without necessarily extinguishing particular customs. E.g.^ the com- 
mon law conferred upon a parent a qualified right to abandon his offspring, 
while the gens Fabia required its members to rear aU their children (Dion., ix. 
22). " There can be no community without rules, — law in the widest sense ; 
family, clan, &c., all must. have them ; but even when the state is reached, 
state law does not necessarily overwhelm the rules of the lesser communities " 
(Bekker, Z.f. vergUicK RW., voL i p. 109). 

' The most recent and comprehensive treatise on the subject of the so-called 
Royal Laws, and containing references to the earlier literature, is that of Voigt, 
Ueber die Leges Regiae^ Leipsic, 1876, 1877 (republished from the Transa4itions 
of the Saxon Academy). A collection of them from Livy, Dionysius, Plutarch, 
Servius, Macrobius, &c., will be found in Bnms, p. 1 sq. Of the Jus Papiri' 
anum referred to by Pomponius no remains are extant ; but Paul (Dig. 1. 16, 
fr. 144) mentions incidentally that it was commented by one Granius Flac- 
cus (who was of the time of Julius Cseisar). Marliani's Laws of Romulus, in 
his Topograpkia urbis RonKU, lib. 2, cap. 8 {Graevii Thes., vol iii p. 86 ^.)i 
are now on all hands regarded as apocryphal. 
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reorganised the army, when Ancus Marcius formulated the 
fetial law, when the elder Tarquin augmented the senate, 
or when Servius TuUius created the centuries. Tarquin'e 
attempt to double the strength of each century of the cavalry 
had to be abandoned ; but that was because it had been 
fixed by Romulus auspicatim, and his proposal therefore an 
interference with divine arrangements; he got over the 
difficulty by doubling the centuries themselves. When the 
king did consult the comitia it was in minor matters of a 
semi-private nature, and probably as matter of policy, — 
the sanctioning of testaments, adrogations, and the like.^*^ 
Mommsen is probably near the mark when he describes 
the leges regiae as mostly rules of the faSy which were of 
interest not merely for the pontiffs but for the public, — 
with which it was of importance the latter should be ac- 
quainted, that they might know the risks they incurred 
from their contravention.^^ Instead of remaining buried in 
the pontifical books, along with the more esoteric rules of 
ritual, &c., they were published in some form or other ; but 
whether by the kings whose names they bear, or by the 
pontiffs under their direction, can only be matter of specu- 
lation. It is not to be assumed that there was no legisla- 
tion beyond this ; some of the laws of which we have record 
were of a different character. But on the whole it seems 
beyond doubt that it was custom rather than statute that 
was the main factor of the jus of the regal period. 

Section 8. — Boni Mores. 

As something different from the jus moribus constitutum 
mention must be made of ioni mores as one of the regu- 

*o Bernhoft, i.e., pp. 116, 117. See also Karlowa, R6m. EG., vol. i. p. 52. 

'^ Mommsen, Rdmisches StaaUrecht, voL il 1, p. 41. Clark {Pract. JurupnuL, 
p. 284) thinks that the pontiffs, as " the repositories of those primeval customs 
which formed the first Koman law/' threw " into the form of general rales 
such applications of general custom and opinion as required declaration or 
penal enforcement." 
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latives of public and private order.^ Part of what fell 
within their sphere might also be expressly regulated by 
fas or y?i5 ; but there was much also that was only gradually 
brought within the domain of these last, and even down to 
the end of the republic not a little that remained solely 
under the guardianship of the family tribunal or the censor's 
regimes morum. Its function was twofold : for sometimes 
it operated in restraint of law by condemning — ^though it 
could not prevent — the ruthless and unnecessary exercise 
of legal right, as, for example, that of the head of a house 
over his dependants; and sometimes it operated supple- 
mentarily, by requiring observance of duties that could 
not be enforced by any compulsitor of law. Dutiful ser- 
vice, respect, and obedience (obsequium et reverentia) from 
inferiors to superiors, chastity (pvdicitia), and fidelity to 
engagements express or implied (Jides\ were among the 
offida that were thus inculcated, and whose neglect or 
contravention not only affected the reputation but often 
entailed punishments and disabilities, social, political, or 
religious.^ To increase the respect for such virtues, and 
make their observance in a manner a religious duty, some 
of them were deified and provided with a temple and a 
cult. Fides was one of them (p. 50). There was none of 
the minor numina for which the ancient Roman had greater 
reverence. Whether in public or private life, an engage- 
ment in his eyes was sacred.' An avoidable breach of it 



1 See Voigt, XII Tafdn, vol. L § 15. 

^ The oonstant reference in the pages of both the lay and profeBsional 
writers to infamia, ignominiOf turpitudo, improbitaSt &a, aa imposing dis- 
qualifications, shows how much store continued to be set, theoretically at 
least, on integrity of character. Even in the Justinian law we find ingrati- 
tude regarded as justifying a donor in revoking a donation, a patron in again 
reducing his freedman to slavery, a parent in disinheriting his son, and a 
court of law in refusing to allow an heir to take an inheritance left him by 
testament. 

s ** Populus Romanus . . . omnium [virtutum] maxime et praecipue Fidem 
ooluit sanctamque habuit tam privatim quam publioe** (Cell., xx. 1, 89). 
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is said to have been extremely rare. If he failed the jus 
had no punishment for him. It might reach a man if he 
had engaged per aes et libram (§§ 14, 30) or by a formal 
sp<msio (§ 39) ; but then the ground of action was the nexum 
or spormo in which his engagement was clothed, not the 
engagement itself. ^^ He agreed, but has not stood to his 
agreement," was a plaint of which the ordinary civil tribunal 
took no cognisance. Whether the pontiffs ever did so, 
viewing it as a dishonour of FideSy does not appear ; but 
as a contravention of boni mores it was undoubtedly a 
matter for the animadversion of those who exercised the 
regimen morum, — ^the king over the citizens generally, the 
gentes over their members, and probably the collegia opificum 
over their sodales. 

"Fides, %.€,, dictorum conventonimqne constaiitia et yeritas" (Cia, De off., 
L 7, 23). See also Jk off,, iii. 81, 11. On Nama's institution of the cult of 
Fides, see Liv., i. i ; Dion., il 75. See also infra, p. 60. 
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CHAPTER THIRD. 

INSTITUTIONS OF THE PRIVATE LAW. 

Section 9. — The FA^nLY Organisation.^ 

In describing the domestic organisation of the Romans it 
would be pedantic to be always using the Latin word 
familia instead of the English " family." ^ Yet there 
would be reason for it; for the ideas they respectively 
convey are by no means identical. Husband, wife, and 
children did not necessarily constitute an independent 
family among the Romans, nor were they all necessarily 
of the same family. Those formed a family who were 
all subject to the right or power— originally manus^ but 
latterly yw5 — of the same family head (^paterfamilias). He 
might have a whole host dependent on him, — wife and sons 
and daughters, and daughters-in-law, and grandchildren by 
his sons, and possibly remoter descendants related through 
males ; so long as they remained subject to him they con- 

^ See Schupfer, La Pamiglia iecondo U diritto Romano^ Padua, 1876. 

^ Familia aud "family" are used in this section solely to designate the 
group of persons subject to the same paterfamilias. Occasionally they meant 
(1) a gens or group of families in the stricter sense ; or (2) the family estate 
proper, as in the provisions of the XII Tables about succession — adgmttus 
proximus familiam habeto ; or (3) the family slaves collectively, as in the 
phrases familia urbana^ familia rustica. 

3 This word manus^ though in progress of time used chiefly to express the 
power a husband had over the wife who had become a member of his family, 
was originally the generic term for all the rights exercised not only over the 
things belonging but also the persons subject to him ; for a slave when 
enfranchised was said to be "manumitted," and the same phrase was also 
employed occasionally to express the condition of a Jiliusfamiliat released from 
the polestaSf although " emancipated " was tho usual one. 
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stituted but one family, that was Bplit up only on his death 
or loss of citizenship. But if his wife had not passed in 
manum — and that was common enough even during the 
republic and universal in the later empire — she did not 
become a member of his family ; she remained a member 
of the family in which she was bom, or, if its head was 
deceased, or she had been emancipated, was the sole 
member of a family of her own. Both sons and daughters 
on emancipation ceased to be of the family of the pater- 
famUias who had emancipated them. A daughter's chil- 
dren could never under any circumstances be members of 
the family of their maternal grandfather ; for children bom 
in lawful marriage followed the family of their father, while 
those who were illegitimate ranked from the moment of 
birth as pcUresfamUias and matresfamilias. It is very 
evident, therefore, that the Roman familia was an associa- 
tion of which the word " family " in its ordinary acceptation 
conveys but an imperfect and inaccurate representation. 

With the early Romans, as with the Hindus and the 
Greeks, marriage was a religious duty,* — a duty a man 
owed alike to his ancestors and himself. Believing that the 
happiness of the dead in another world depended on their 
proper burial, and on the periodical renewal by their descen- 
dants of prayers and feasts and offerings for the repose of 
their souls, it was incumbent upon him above all things to 
perpetuate his race and his family cult.* In taking to 
himself a wife, he was about to separate her from her 
father's house and make her a partner of his family mysteries. 
With the patrician at least this was to be done only with 
divine approval, ascertained by auspicia. His choice was 
limited to a woman with whom he had conubium {einyafila) 

* See FuBtel de Coulanges, La Citi Antique^ pp. 41-54. 

^ "Sacra privata perpetua manento. Deonim manium jura sancta sunto. 
Sos ( = 8no8) leto datos divos habento " (Cic., in his draft of a code, De leg., ii. 
9, 22). '* Animas placare patemas" (Ov., FatL, ii 533). See also Cia, Dt 
leg., ii 22, § 55 ; Aug., Dt Civ, Dei, viii. cap. 26. 
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or right of intermarriage.* This was a matter of state 
arrangement ; and in the regal period Roman citizens could 
have it outside their own bounds only with members of 
states with which they were in alliance, and with which 
they were connected by the bond of common religious obser- 
vances. A patrician citizen, therefore, if his marriage was 
to be reckoned lawful (jiistae nuptiae), had to wed either a 
fellow-patrician or a woman who was a member of an allied 
community. In either case it was essential that she should 
not be one of his sobrinal circle, i.e., of kin to him within 
the seventh degree ; ^ second cousins, therefore, being related 
in the sixth degree according to Roman computation, could 
not intermarry.* 

The ceremony itself was a religious one, conducted by 
the high priests of the state, in presence of ten witnesses, 
representatives probably of the ten curies of the bridegroom's 
tribe, and known as confarreatio ;^ for it may be affirmed 
with all but absolute certainty that it was not until after 
the Canuleian law (309 U.C.) had legalis,ed_ inte rmarriag e 
with a plebeian, that a patrician condescended to any less 
sacred form of completing the bond of marriage. Its effect 
was to dissociate the wife entirely from her father's house 
and to make her a member of her husband's ; for confarreate 
marriage involved what was called in manum conventiOy the 

" It was the want of contMum between the early settlement of Romulus 
and the neighbouring cities and villages that, according to the story (Liv. i. 9), 
caused the abduction of the Sabine maidens. Romulus is said to have sued 
for it in the first instance ; but his overtures were repulsed with the advice 
to open an asylum for women as well as men, as his only chance of finding 
equal mates for his followers ; and it was only then that they resorted to their 
rough mode of wooing and wedding. 

^ According to the old phraseology there could be no intermarriage within 
the circle of the jia oacuU. On this old institution, "the right of kiss,*' see 
Klenze, Iku Familienrecht der Cognaten und Affinen ruich Mm. tu verwandten 
Bechten (Berlin, 1828), p. 16 tq, 

^ In time this was relaxed, and eventually marriage permitted even between 
first cousins, Just., Inat, i. 10, 4. 

> Gai., i. 112. See Rossbach, Die RSmuche Eke (Stuttgart, 1853), p. 95 sq.; 
Karlowa, Die Formen d, R6m. Ehe u. Manut (Bonn, 1868) p. 5 $q. 
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passage of the wife into her husband's " hand " or power, 
(but this always on the assumption that her husband was 
]AmaeU paterfamilias ; if he was not, then, though nominally 
in his hand, she was really subject like himself to his family 
head). Any property she had of her own — which was a 
possible state of matters only if she had been independent 
before marriage — passed to him as a matter of course; if 
she had none, her paterfamilias provided her a dowry (dos), 
which shared the same fate. Whatever she acquired by her 
industry or otherwise while the marriage lasted also as a 
matter of course fell to her husband. In fact, so far as her 
patrimonial interests were concerned, she was in much the 
same position as her children ; and on her husband's death 
(according to Gains) she had a share with them in his 
inheritance, as if she had been one of his daughters. In 
other respects manus conferred more limited rights than 
patria potestas ; for Romulus is said to have ordained that 
if a man put away his wife except for adultery or one of 
two or three other very grave ofiTences, he forfeited his estate 
half to her and half to Ceres ; ^® while if he sold her he was 
to be given over to the infernal gods." 

The pafria potestas was the n^me given to the power 
exercised by a father, or by his paterfamUia^s if he was 
himself in potestaie^ over the issue of such justae nuptiae. 
The Roman jurists boasted that it was a right enjoyed by 
none but a Roman citizen,^* — a statement not strictly 
accurate, seeing that in the early empire the Latin muni- 
cipalities of Spain and some other western provinces, though 
their burgesses were not Roman citizens, yet had m^nus 

^ One wonden how in such a caae children were provided for. 

^^ Pint, Jtom., 22 (BninB, p. 6). On the subject of the early law of divorce, 
Bee von Wachter, Ueber Ehueheidungen bei dem RUmem (Stuttgart, 1822), p. 1 
#9. ; Bemer, De divortiU apud Romanoi (Berolini, 1842), p. 1 8q.; Schleiinger, 
Z, /. RO., vol viiL (1867), p. 58 tq, 

1' ** Jus proprium civium Romanorum ** (6aL, i. §§ 55, 189 ; Just, /njt., 
i 9). 
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and patria potestas modelled on those of Bome.^^ Bat it 
certainly was peculiar to the Romans in this sense, that 
nowhere else, except among the Latin race from which they 
had sprung, did the paternal power attain such an intensity. 
It seems originally to have entitled a father, or his pater'- 
famUias if he was himself in domestic subjection, to decide 
— not arbitrarily, of course, but judicially — whether or not 
he should rear the child with which his wife had presented 
him. But this right of his was very early restricted ; for 
Bomulus has the credit of having ordained (1) that he 
should rear all his male descendants, and at least his first- 
bom daughter; (2) that he should not put any child to 
death before it had reached its third year, unless it was 
grievously deformed, and then he might expose it at once, 
after showing it to his neighbours; and (3) that if he 
transgressed he should forfeit half of his estate, and submit 
to other undefined penalties, probably religious.^* But this 
did not afiect his right to determine whether or not he 
should admit the child whose life was thus secured to 
membership in his family {liberi stcsceptio), with all its 
privileges, social and religious ; apparently it was not until 
in the early empire that he was deprived of his power to 
decide himself the question of his child's legitimacy.^* 

The practical omnipotence of the pcUerfainUias and con- 
dition of utter subjection to him of his children in potestate 
became greatly modified in course of centuries ; but origin- 
ally the latter, though in public life on an equality with the 
house father, yet in private life, and so long as the potestas 
lasted, wore subordinated to him to such an extent as, 
according to the letter of the law, to be in his hands little 
better than his slaves. They could have nothing of their 
own, — all they earned was his; and though it was quite 

^* Lex Salpensana (temp. Domit.), cap. 22 (Bruns, p. 181). 

" Dion. Hal., ii. 26, 27 (Bruns, p. 7). 

^ See Voigt, Legei JUgiae (as in § 7, note 9), p. 24, note. 
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common, when they grew up, for him to give them peculia, 
" cattle of their own," to manage for their own benefit, yet 
these were only de facto theirs but de jure his. For offences 
committed by them outside the family circle, for which he 
was not prepared to make amends, he had to surrender them 
to the injured party, just like slaves or animals that had 
done mischief. If his right to them was disputed he used 
the same action for its vindication that he employed for 
asserting his ownership of his field or his house : if they 
were stolen, he proceeded against the thief by an ordinary 
action of theft ; if for any reason he had to transfer them 
to a third party, it was by the same form of conveyance he 
used for the transfer of things inanimate. Nor was this 
all ; for according to the old formula recited in that sort 
of adoption known as adrogation,^* he had over them the 
power of life and death, jiLS vitae nedsque. This power, as 
already noticed, was subject to certain restrictions during 
the infancy ^^ of a child ; but when he had grown up, his 
father, in the exercise of the domestic jurisdiction, might 
visit his misconduct, not only in private but in public life, 
with such punishment as he thought fit, even banishment, 
slavery, or death.^* 

It might happen that a marriage was fruitless, or that 
a man saw all his sons go to the grave before him, and 
that the paterfamilias had thus to face the prospect of the 
extinction of his family and of his own descent to the tomb 
without posterity to make him blessed. To obviate so dire 
a misfortune two alternatives were open to him,— either to 
give himself in adoption and pass into another family, or to 
adopt some one as a son, who should perpetuate his own. 
The latter was the course usually followed. If it was a 



» AuL GeU., V. 18, 9. 

^' In the RomaD, not the English, sense of the word. 
^ A law attributed to Numa f 01 bade a man to sell a son he had permitted 
to marry (Dion. HaL, ii 20, Brans, p. 9). 
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paterfamilias that lie adopted, the process was called adro- 
gation {adrogatio) ; if it was a JUivsfamUiaSf it was simply 
adoptio. The latter, unknown probably in the earlier regal 
period, was a somewhat complicated conveyance of a son by 
his natural parent to his adopter, the purpose of course 
being expressed ; its effect was simply to transfer the child 
from the one family to the other. But the former was much 
more serious ; for it involved the extinction of one family ^* 
that another might be perpetuated. It was therefore an 
affair of state. It had to be approved by the pontiffs, who 
probably had to satisfy themselves that there were brothers 
enough of the adrogatee to attend to the interests of the 
ancestors whose cult he was renouncing ; and on their favour- 
able report it had to be sanctioned by the vote of a comitia 
of the curies, as it involved the possible deprivation of his 
gens of their right of succession to him. If it was sanctioned, 
then the adrogatuSy from being himself the head of a house, 
sank to the position of a JUitisfamilias in the house of his 
adoptive parent ; if he had had wife or children subject to 
him, they passed with him into his new family ; and so did 
everything that belonged to him and that was capable of 
transmission from one person to another. The adopting 
parent acquired potestas and power of life and death over 
the adopted child exactly as if he were the issue of his 
body ; while the latter enjoyed in his new family the same 
rights exactly that he would have had if he had been born 
in it. 

The manus and the patria potestas represent the master- 
ful aspects of the patrician's domestic establishment. Its 
conjugal and parental ones, however, though not so pro- 
minent in the pages of the jurists, are not to be lost sight 
of. The Roman family in the early history of the law was 
governed quite as much hjfas as jvs. It was an association 

^^ A paUrfamilia* who had no person subject to him constituted a 
'* family " in his own person. 
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hallowed l^v rft^nn. and held together not by piighfc merel y 
\ mt by conjugal affer tinn^ pArftnfAl pifity^ t^ni\ film! j-axr^T. 
ence.*^^ The purpose of marriage was to rear sons who 
might perpetuate the house and the family sacra. In enter- 
ing into the relationship the wife renounced her rights and 
privileges as a member of her father's house; but it was 
that she might enter into a lifelong partnership with her 
husband, and be associated with him in all his family 
interests, sacred and civil.*^ The husband was priest in the 
&mily ; but wife and children alike assisted in its prayers, 
and took part in the sacrifices to its lares and penates. As 
the Greek called his wife the house-mistress, Secnroivay so 
did the Roman speak of his as materfamilias, the house- 
mother." She was treated as her husband's equal. As for 
their children, the potestas was so tempered by the natural 
sense of parental duty on the one side and filial affection on 
the other, that in daily life it was rarely felt as a grievance ; 

^ "Matrem et patrem . . . yenerari oportet" (Ulp., in Dig. xxxvii 15, 
fr. 1, § 2). " Patria potestas in pietate debet, non in atrocitate consistere " 
(Hadr., in Dig, xlviii. 9, fr. 5). Cioero (C<Uo Maj., 11, 37), speaking of App. 
Claudius Caecus, thus depiots the ancient hoosehold rigime: "Quattuor 
roboBtos filioB, quinque filias, tantam dommn, tantas clientelas Appius regebat 
et caecos et senex. . . . Tenebat non modo auctoritatem, sed etiam imperium 
in nioB ; metuebant servi, verebantur liberi, carum omnes habebant ; vigebat 
in ilia domo mos patriua et disciplina." D^nis, in his Hittoire des id^es 
morales dam VanUquiU (vol. ii. p. 112), says : '* Instead of that terrible power 
(the patria potestas) of which the historians of Roman law speak so much, we 
read rather in the writers of the early empire of nothing but the sacred duties 
of father and mother. ... I might cite from Quintilian, and Pliny, and 
Tacitus, and Juvenal the most beautiful passages on the necessity and import- 
ance of education in the family, the inconvenience and mistake of confiding 
children to slaves, the respect due to the innocence of their infancy and youth, 
the tenderness that ought to be displayed towards them, and which forbids 
the use of the rod in training them as if they were mere animals." 

*^ Dion. HaL (ii. 25) says that so it was expressly declared by Romulus. 
The old idea still survived in the imperial jurisprudence, when technically, in 
consequence of the disuse of in manum convention husband and wife were no 
longer members of the same family ; as, for instance, in the words of the 
emperor Gordian {Cod. Jutt., ix. 32, 4), " uxor, quae socia rei humanae atque 
divinae domus suscipitur." See also Modest., in Dig. xxiii. 2, fr. 1. 

*^ McUerfamilicu is used in the texts in two distinct senses, (1) a woman tui 
jurii, i.e., not subject to any family head, and (2) a wife in manu maritL 
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while the risk of an arbitrary exercise of the domestic juris- 
diction,^^ whether in the heat of passion or under the impulse 
of justifiable resentment, was guarded against by the rule 
which required the 'paterfamilias to consult in the first place 
the near kinsmen of his child, maternal as well as paternal. 
Even the incapacity of the subject members of the family to 
hold property of their own cannot in those times have been 
regarded as any serious hardship ; for, though the legal title 
to all their acquisitions was in the house-father, yet in truth 
they were acquired for and belonged to the family as a 
whole, and he was but a trustee to hold and administer 
them for the common benefit.^* What had come to him by 
descent, the l(ma patema avitaque, he was in a peculiar 
manner bound to preserve for his children, ouy squander- 
ing of them to their prejudice entitling them to have him 
deprived of his administration.^ 

In Greece the patria potestas never reached such dimen- 
sions as in Bome, and there it ceased, de facto at least, when 
a son had grown up to manhood and started a household of 
his own. But in Bome, unless the paterfamilias voluntarily 
put an end to it, it lasted as long as the latter lived and 
retained his status. The marriage of a son, unlike that of 
a daughter passing into the hand of a husband, did not 
release him from it, nor did his children become subject to 
him so long as he himself was in potestate. On the contrary, 
his wife passed on marriage into the power of her fftthfiM*]- 
law, and their children as they were bom fell under that of 

" Seneca speaks of the paterfamilias as judex domestictts {CorUrov., ii. 3), 
and domesticus magittraiM^ {De henef.^ iii. 11). 

^^ Under the Servian constitution the valuation of a man's freehold was 
really the valuation of the family freehold, — hi% filiifamUiae as well as he had 
political and military rights and duties in respect of it. See Paul Diac., v. 
DuicensTU (Bruns, p. 266). 

^ Paul., Sent, iii. 4a, 7. There can be little doubt that in regal Rome the 
interdiction of a patrician proceeded from his genSf who were his children's 
proper guardians, and on their failure his own heirs. The Greeks manifested 
the same solicitude for the preservation of the Tarp^a irairr^^a. 
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their p aternal jpandfather : a nd the latter was entitled to 
exercise over his daughter-in-law and grandchildren the 
same rights he had over his sons and unmarried daughters. 
But there was this difference, — that, when the paterfamuias 
died, his sons and daughters who had remained in potestatey 
and his grandchildren by a predeceased son, instantly became 
their own masters (sui juris), whereas grandchildren by a 
surviving son simply passed &om the potestas of their grand- 
father into that of their father. 

The acquisition of domestic independence by the death of 
the family head frequently involved the substitution of the 
guardianship of tutors (ttUela) for the potestas that had 
come to an end. This was so invariably in the case of 
females sui jv/riSy no matter what their age ; they remained 
under guardianship until they had passed by marriage in 
manum mariti,^ It was only pupil males, however, that 
required tutors, whose office came to an end when puberty 
was attained. It is doubtful whether during the regal 
period a testamentary appointment of tutors by a husband 
or parent to wife or children was known in practice, — pro- 
bably not. If so the office devolved upon the gens to which 
the deceased peUerfamilias belonged ; and it may reasonably 
be assumed that it delegated the duties to one of its mem- 
bers in particular, retaining in its collective capacity a right 
of supervision. 

The position of the clients attached to a family has 
already been referred to (§ 3). The only persons belong- 
ing to it that have not been mentioned were its slaves. 
In the regal period they were socially more intimately 
related to the family than in later centuries; few in num- 



.(L 190) makes the extraordinary statement that it was not easy to 
assign ^ny sufficient reason for the perpetual tutory of females sui juris. No 
doabt by his time its stringency had been muoh relaxed ; but the manifest 
reason originally was to put it out of the power of such women to dispose of 
any part of their family estate to the prejudice of their gens without its co- 
operation (see p. 44). 

C 



34 THE PLEBEIAN FAMILY. [sect. 9. 

ber, sitting at table with their masters, and treated with 
a consideration due to them as reasonable human beings, 
rather than as the mere chattels that they were in contem- 
plation of law. The existence of slavery and its enormous 
expansion in the latter half of the republic not only told 
on the social and political institutions of Bome, but exer- 
cised a very considerable influence on the complexion of 
many branches of the private law. But this can be better 
indicated in dealing with later periods than that of the 
kings. 

The preceding observations on the early organisation of 
the family refer for the most part to the state of matters 
amoDgst the patricians. In the debates that took place 
about the proposal of C. Canuleius to repeal the declara- 
tion in the XII Tables that intermarriage between the 
orders was unlawful, it was urged by patrician orators, in 
language of supremest contempt, that the plebeians in 
practice knew nothing of marriage ; that their unions 
amongst themselves were promiscuous, — no better than 
those of the beasts of the field, and could not possibly 
be creative of any of the rights that resulted from justae 
mcptiae.^^ The picture was over-drawn and over-coloured 
by the prejudice of caste; for, although the plebeians 
were strangers to the religious marriage confaiTecUionCy 
and it could not have been until after the Servian reforms 
that they became familiar with the civil one effected 
coemptione,^^ yet they had amongst themselves alliances 
completed by interchange of consent, and doubtless accom- 
panied by customary social observances, which they re- 
garded as marriages. In the eye of law, it is true, these 
were not creative either of maniis or poteslas; neither did 
they bring the wife into her husband's family. Nay, more, 
as a plebeian was not esteemed a citizen, and could not 
therefore have conubium in the sense of the right to contract 

^ Li v., iv. 2. ^ On coemption, see p. 65. 



SECT. 9.] PLEBEIAN RELATIONSHIP& 35 

a lawfal marriage,^ his children were in patrician estima- 
tion illegitimate, — ^not so much his as their mother's.*® 
In this may be discovered the origin of matrimonium as 
distinguished from justae nuptiacy — ^alliance with a woman 
in order to make her a mother of children, but that did 
not make her — still from the patrician's point of view — 
'^ a partner in all the affairs of the household, human and 
divine." *^ Being of different races, and the traditions of 
some of them, for instance the Etruscan, tinctured more or 
less with gynasocratic notions,'^ the domestic customs and 
institutions of the plebeians may well have varied; but 
the majority being of Latin origin, it is_rQaaQZiabla-^ 
assume that rfg /ac4o Htksy - n^arfiftd - tbw ohildj e n -aa in 
patria potedate^ and asserted in respect of it the same 
powers as their patrician superiors. They were at a dis- 
advantage as compared with the latter, however, in having 
no gentes to stand by them in emergencies, to avenge their 
quarrels and their deaths, and to act as guardians of their 
widows and orphans. To compensate for this they seem 
to have set more store than did the patricians upon the 
circle of their relatives by blood and marriage {cogTiati et 
adfines). It is remarkable that, notwithstanding the pre- 
eminence given to agnates by the XII Tables in matters of 
tutory and succession (§§ 28, 32), the law reserved to the 
cognates as distinguished from the agnates certain rights 
and duties that in patrician Rome must have belonged to 

» "Uzorifl jure duoendfte faculUs" (XJlp., v. 3). 

» Gfti., L 67 ; Ulp., v. 8. 

SI This acoonnts also for the grammatically ontenable explanation of patrieii 
in IdY., X. 8, 10, **Qui patrem ciere possunt" ', ue., patricians were father's 
sons, while plebeians, before they were admitted to citizenship and eonubium, 
were only reckoned mother's sons. 

» Bachofen, Iku MuUerrecht, Stnttgart, 1861, p. 92. 

** Their recognition of manus may not have been so general. While the 
XII Tables declared that it should be the legal result of a year's matrimonial 
cohabitation, they reserved power to a wife and her family to prevent it; 
which would hardly have been the case had not some at least of the plebeians 
had a preference for marriage without it 
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the gens ; for example, the duty of acting as assessors in the 
concilin/m domesticum^ the duty of prosecuting the mnrderer 
-originaUy of avenging the death-of a kinsman, and the 
right of appeal against a capital sentence pronounced upon 
the latter.^ This can only have been because in olden 
times, when agnation was unknown as distinct from the 
gens^ it was plebeian practice to entrust those rights and 
duties to the sobrinal circle of cognates.^ 



^ 



Section 10. — Distribution of Land and Law op 

Property.^ 



The distribution of land amongst the early Romans is one 
of the puzzling problems of their history. The Servian 
constitution classified the citizens and determined their 
privileges, duties, and burdens according to the extent of 
their freeholds ; and yet we know very little with certainty 
of the way in which these were acquired. 

The story goes that Romulus divided the little territory 
of his original settlement into three parts, not necessarily of 
equal dimensions, one of which was intended for the main- 
tenance of the state and its institutions, civil and religious, 
the second {ager publicus) for the use of the citizens and 
profit of the state, and the third (ager privcUtui) for sub- 
division among his followers. Varro and Pliny * relate that 
to each of these he assigned a homestead (heredium) of two 
jugers, equal to about an acre and a quarter, to be held to 
him and his heirs (qtuie heredem sequererUur) ; Pliny adding 

^ See Klenze (as in note 7), pp. 48, 46, and pauim. 

^ See Appendix, note A. 

^ Girand, ReckercKet mir le droit de propria ehez Ub Romaifu, Aix, 1838 
(only first voL published) ; Mao^, Histoire de la propria, du domaine puUie, 
et det lots agrairea chez let JtomainSf Paris, 1851 ; Hildebrand, De arUiquiasinuu 
ogrtM Romani dUtributionu fide^ Jena, 1862 ; Voigt, Ueber die hina jugera d. 
altesten Rdm. Agrarrerfassung, in the Mein. Mu$. f, Phil vol. zxiv. (1869), 
p. 62 eq.f the opinions in which are somewhat modified in his XII Tafdn, 
vol i. § 102 ; Karlowa, Mm. RO., vol. i. § 15. 

» Varro, De R,JL, x. 2 (Bruns, p. 309) ; Plin., KN,, xviii. 2, 7. 
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that to none of them did the king give more. The credi- 
bility of this statement is disputed on two grounds, — ^that so 
small a plot was utterly inadequate to supply the wants of 
a family, and that there is evidence elsewhere that the 
practice was to assign lands, not to an individual or a 
family, but to a gens? But it is not to be lost sight of that 
this distribution is spoken of as made in the very first days 
of Rome, amongst a handful of adventurers, the nuclei of 
future genteSy but as yet without family ties ; whose occupa- 
tions as herdsmen were carried on upon the open hills, and 
for whom an acre and a quarter afibrded ample space for a 
dwelling for themselves, shelter for their herds, and tillage 
ground for their personal requirements. 

It is not necessary, however, to assume, nor do Pliny's 
words imply, that this first distribution was a final one. The 
Sabines and others who from time to time threw in their lot 
with the new settlement, recognised rights of property either 
in the gens or the family, — it was from the former, we are 
told, that came the worship of Terminus and the idea of the 
sacredness of the landmark ; and most of them when they 
formed their union with the followers of Bomulus must have 
had their own lands and possessions, which had possibly 
descended to them through many generations. It would be 
unreasonable to suppose that, joining Rome, as some of them 
did, as equals rather than conquered, they would be content 
to resign their hereditary possessions for so inconsiderable a 
substitute. The majority of the Servian local tribes bore 
the names of well-known patrician gerUes; whence it may 
be inferred that the families of the various clans did not 
disperse, but continued settled alongside each other, either 
in their original localities or on estates newly assigned to 
them. This view is confirmed by the fact mentioned by 
Livy, that when Appius Claudius and his followers came 
to Rome they were drafted as a body to a district north 

' See MommBen, ffisL, voL L p. 194 aq. 
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of the Anio, which was afterwards known as the trihvs 
Claudia. 

It is highly probable that, as the surviving Romulian 
families developed into genteSy they also acquired gentile 
settlements proportioned to their numerical strength and 
expectations. In their subdivision the practice may not 
have been uniform; but apparently there was a reserve 
retained in the hands of the gens as a corporation as long 
as possible, from which allotments were made from time to 
time to new constituent families as they arose, and which 
were held by them in independent ownership under the old 
name of heredia. As agriculture gained ground these must 
have been of greater extent than those originally granted 
by Romulus. Seven jugers, about 4} acres, seem to have 
been the normal extent of royal grants to plebeians, and a 
patrician's freehold is not likely to have been less ; probably 
in the ordinary case it was larger, seeing the minimum 
qualification for the third Servian class was ten jugers, and 
for the first twenty.^ To enable him to make grants during 
pleasure to his clients he must have held more than seven. 
But he did not necessarily hold all his lands by gratuitous 
assignation either from the state or from his gens ; purchase 
from the former was by no means uncommon ; and it may 
have been on his purchased lands, outside his heredium 
proper, that his clients were usually employed. Those de- 
pendents were also employed in large numbers upon those 
parts of the ager publicus which were occupied by the 
patricians under the name of possessiones. It was these, and 
not their heredia^ that were the great source of wealth to 

^ At the same time the writers of the empire frequently refer to the early 
heredium of seven jugers, as having been amply sufficient for its frugal owner, 
content to till it himself with the aid of his sons. The case of Cincinnatus 
in the year 293 u.o. is often mentioned : having a freehold of just that extent, 
he had to sell three jugers to meet engagements for which he believed himself 
in honour responsible, and yet found the remaining four ample to enable him 
to maintain himself with all the dignity of a man who had been consul and 
became dictator. 
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the patricians in the early republic, and that formed each a 
fertile cause of contention between the orders. But as their 
monopolisation by the former did not begin to manifest 
itself ostentatiously or to be felt as a grievance during the 
period of the kings, further reference to it may be reserved 
for a subsequent section (§ 19). 

The accounts of the early distributions of land amongst 
the plebeians are even more uncertain than those we have 
of its distribution amongst the patricians. They had un- 
doubtedly become freeholders in large numbers before the 
Servian reforms. But they probably attained that position 
only by gradual stages. There are indications that their 
earliest grants from the kings were only during pleasure ; 
but latterly, as they increased in numbers and importance, 
they obtained concessions of heredia, varying in extent from 
two to seven jugers. That those who had the means also 
frequently acquired land by purchase from the state may be 
taken for granted. In fact, there is good reason to believe 
that by the time of Servius the plebeians were as free to 
hold land in private property as the patricians, although the 
stages by which they reached equality in this respect are 
uncertain and difficult to follow. 

The language of Varro in reference to the heredia — two 
jugers which should follow the heir (gruae heredem segtie- 
rentur) — is sometimes interpreted as implying that those of 
them -at least which were acquired by gratuitous grant from 
the state were declared inalienable.* Such an interpreta- 
tion is not inadmissible; for the Sempronian law of 621 

* Schwegler (voL ii. p. 444 tq.) and Rudorff {OromatUche ImtUutionen, 
Berlin, 1852, p. 303) are of this opinion, and base it to some extent on the 
consideration that until the time of Servius there was no process by which 
lands could be alienated. But this is assumed. There may possibly have 
been something akin to the rnignatio in favorem of the feudal law — resigna- 
tion of them into the hands of the king for re-grant to an alienee. There may 
even have been already in practice the surrender in court {in jure cestio), 
which we are told was confirmed by the XII Tables, and which is explained 
on p. 144. 
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expressly declared inalieiiable the allotments of thirty jugers 
which it authorised.* It is very likely that sale of them 
was never contemplated; they were assigned to families 
rather than individuals ; and it has been observed already 
(p. 82) that a man was not allowed to alienate recklessly the 
estate that had come to him from his ancestors and ought 
to descend to his children. At the same time the interpre- 
tation seems somewhat strained. A grant to the original 
grantee and his heirs is all that the words fairly cover, in 
contradistinction to a more limited grant during pleasure 
or for life. It was a grant in absolute ownership, — ^what 
came to be called dominium ex jure Quiritium. The epithet 
was not applied from the first; for dominium was not a 
word in early use, the owner being originally spoken of as 
TuruSy and his right as manus? The qualification ex jure 
QairUium was derived from the words of style employed in 
an action for vindication of a right of property ; the condi- 
tion of the vindicant*s obtaining the protection of the state 
through its ordinary tribunals being that he held on a title 
which the state, i.e.y the Quirites, regarded as sufficient. 

It is sometimes said that the law of the regal period ante- 
rior to the reign of Servius Tullius knew no property in 
movables. The proposition is startling. How could it be 
that men who held separate property in land should be 
indifferent to the distinction between mine and thine in 
other things ! It is inconceivable that a man's slaves and 
cattle and sheep, his plough and other instruments of hus- 
bandry or trade, the crops he raised from his farm and the 

* The restriction, however, was found unworkable, and had to be removed. 

' The word is common in Flautus as a form of address by a slave to his 
master, and occurs in the Aquilian law of 467 U.o. {Dig.^ ix. 2, fr. 11, § 6) in 
the sense of owner {domiwiu). Paul. Diaa, v. Heret (Bruns, p. 269), and Jus- 
tinian (/fu^., ii. 19, 7) declare that with the ancients heret had the same 
meaning. Corssen {Beitrage^ p. 40) connects them with the Sanscrit har, to 
take. 

^ As evidenced by the manum conserere (p. 188) of the actio tacramerUi in rem, 
and other considerations referred to in § 13. 
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wares he manufactured by his industry, were not regarded 
by him as just as much his, de facto at least, as the lands 
he tilled or the house he occupied. The proposition is 
maintained on the strength of a dictum of Gaius's, in which, 
referring to the distinction that arose in the later republic 
between quiritarian ownership and the inferior tenure which 
he designates as in bonis habere^ he says that formerly {olim) 
matters were different, — that a man was either owner ex jure 
QuirUium or was not owner at all.^^ But from the stand- 
point of Gains his olim refers only to the state of the law 
immediately before this bouitarian tenure of res mancipi 
(§ 18) — for it was to them only that it applied — was intro- 
duced ; and does not exclude the possibility that at a still 
earlier period the law recognised a distinction between 
natural and legal or civil ownership.^^ The fact that the 
prsBtors and the jurists of the early empire strove success* 
fully to mitigate the rigour of the pure jvs civile by leaven- 
ing it with principles of natural law, is apt to induce the 
belief that this element was altogether novel. Yet Justinian 
warns us to the contrary. " Natural law," he says, " is 
clearly the older, for it began with the human race ; whereas 
civil laws commenced only when states began to be founded, 
magistracies to be created, and laws to be written." ^^ 

It is quite conceivable that the law might refuse a real 

* The role of the jus civile was that what were caUed re$ mancipi could be 
tranaferred in fuU or qtiiritarian ownership only by mancipation or surrender 
in court (p. 63). The result was that a transfer by simple delivery left the 
1^^ title in the transferrer ; so that the transferree was unable to maintain a 
real action for vindication of his right until he had cured his defective title 
by prescriptive possession upon it. This was amended by a praetorian edict, 
whichf on certain conditions, allowed him an action even before the prescrip- 
tive period had expired (§ 52). The transferrer was not thereby divested of 
bis quiritarian title ; but, by concession to the transferree of an action in rem, 
the latter was also recognised as owner on an inferior title, which got the 
name of in bonis habere (GaL, iL 40). Hence the epithet of Secrir^njf potn- 
rdpios which Theophilus applies to the equitable owner. 

w Gal, iL 40. 

11 *B<rrt ^wriicii jrai hpofios ^cwcreta (Theoph., L 6, 4). 

» Just, InsL, ii. 1, § 12. 
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action for determining a question of legal right over a thing 
to a man who was nnable to found on a title that conferred 
quiritarian ownership, and yet have no hesitation in pro- 
tecting his possession of it when disturbed, or allowing him 
a remedy when he was deprived of it by theft or violence ; 
indeed, such a state of matters is not only conceivable but 
manifest beyond possibility of dispute. There can be little 
doubt that it was so down to the time of the introduction 
of the bonitarian tenure, — ^that just as the possession of an 
occupant of the ager publictiSy who notoriously was not a 
quiritarian owner, was protected by an interdict, so was that 
of the purchaser of a few acres of ager privatvs who had 
been content to take conveyance by simple delivery, at least 
against any one but the quiritarian vendor ; and that if a 
movable res mancipiy acquired by purchase without manci- 
pation or surrender in court, was stolen from the purchaser, 
the latter would have his penal action againt the thief. It 
comes, therefore, to be very much a question of words. If 
by ownership or dominium be meant quiritarian ownership, 
such as was sufficient for a real action in a court of law, 
then it may be admitted that, down to the time of Servius, 
with exception perhaps of captured slaves and cattle, there 
was no property in movables ; but if no more be meant than 
a right in a man to alienate by tradition what he held as 
his own, and to protect himself, or have protection from the 
authorities, against any attempt to deprive him of it by 
theft or violence, then the existence of an ownership of 
movables — a natural ownership — cannot well be denied.^^ 
Theft was theft, even though the stolen article had been 
acquired only by natural means, — by barter in the market, 
by the industry of the maker, or as the product of something 
already belonging to its holder. 

" By the reforms of Servius Tullius certain movables came to be classed 
along with lands and houses as res mancipi, and thus became objects of quiri- 
tarian right. 
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Section 11. — Order of Succession. 

The story of the grant by Romulus of little homesteads 
that were " to follow the heir " indicates clearly that from 
earliest times the Bomans recognised inheritance and an 
order of succession. Imposing, as they did, on a man's 
descendants the duty of perpetuating the family and its 
sacray it would have been strange if those descendants had 
been deprived of their estate. 

The difference of the family organisation of patricians and 
plebeians necessarily involved a divergence to some extent 
in their rules of succession. Amongst the former the order 
was this, — ^that on the death of a paterfamilias his patrimony 
devolved upon those of his children in potestate who by that 
event became $ui jurisy his widow taking an equal share 
with them, and no distinction being made between movables 
and immovables, personalty and realty ; and that, failing 
widow and children, it went to his gens} The notion that 
between the descendants and the gens came an interme- 
diate class under the name of agnates does not seem well 
founded as regards the regal period;' they were intro- 
duced by the XII Tables to meet the case of the plebeians, 
who, having no genteSy were without legal heirs in default of 
children (p. 172).' 

^ Although the words of the XII Tables were "gentiles familiam habento " 
(UIpiaTiy in CoUat, xvi. 4, 2), yet Cicero's reference to the cause c^Uhre be- 
tween the Glandii and Claudii Marcelli {De OraLt i. 89, 176) seems to indicate 
that the gena took as a corporation. But opinions differ ; and Gottling {ROm, 
StaattverfoMsungt p. 71 sq.) may be right in thinking practice varied. 

' The supposed mention of agnates in a law attributed to Numa rests simply 
on a conjecture of L G. Buschke's {AnaUcta UUerarig^t Leipeic, 1826, p. 875). 
The law is preserved in narrative by Servius in Virg. Edog, iv. 43, which 
runs thus : '* In Numae legibus cautum est, ut si quis imprudens occidisset 
hominem, pro capite oocisi et natis ejus in cautione (Scalig. concione) offerret 
arietem." Huschke's substitution of agnatU for et natia is all but universally 
adopted ; but, even were it necessary, need mean nothing more than the 
deoeased's children in potestate or his gens. See next note. 

' It is quite true, nevertheless, that from the first the order of succession 
was agnatic ; for it was those only of a man's children who were agnate as 
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In India, as it was sons alone that conld perpetuate a 
family, daughters had no right of succession. And so was 
it also in Athens, — ^in presence of a son daughters were 
excluded. There are some historical jurists who maintain 
that so it must have been in patrician Bome.^ The texts, 
however, afford no support to this theory.* Justinian 
more than once refers to the perfect equality of the sexes 
in this matter in the ancient law. But it was nominal 
rather than real. A daughter who had passed into the 
hand of a husband during her father's lifetime of course 
could have no share in her father's inheritance, for she had 
ceased to be a member of his family. One who was in 
potestcUe at his death, and thereby became 8ui juris^ did 
become his heir, unless he had prevented such a result by 
testamentary arrangements ; but even then the risk of 
prejudice to the gens was in their own hands to prevent. 
For she could not marry, and so carry her fortune into 
another family without their consent ; neither could she 
without their consent alienate any of the more valuable 
items of it ; nor, even with their consent, could she make 
a testament disposing of it in prospect of death.^ Her in- 
well as cognate that had any claim to his inheritance ; and the gem was, 
theoretically at least, just a body of agnates. 

4 Genz (pu 11) holds this opinion very decidedly. M. Fiistel de Coulanges 
(p. 80 9q,) is of opinion that, if not expressly, yet practically, women were 
excluded. 

B The Yoconian law of 585 avowedly introduced something new in pro- 
hibiting a man of fortune instituting a woman, even his only daughter, as his 
testamentary heir ; but it did not touch the law of intestacy. 

^ Cic, Top.f iv. 18. The primary reason of this disability may have been 
that a woman had no admission to the curies, and so could not make a testa- 
ment in the only way known in the regal period, however willing her tutors 
might have been to consent. But in time it came to be represented as a dis- 
ability peculiar to women in the legal tutory of their agnates or their genty — 
as a disability of the guardians rather than of the ward, that might be avoided 
by the substitution of fiduciary for legal tutors. It was, as Cicero says {Pro 
Mur,t xii. 27), a gross subversion of the spirit of the law while adhering strictly 
to its letter. The tutors-at-law, knowing quite well what was the object in 
view, gave their authority to their ward to pass herself, by coemption, into the 
hand (in manum) of a man she had no intention of regarding as her husband, 
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heritance, therefore, was hers in name only ; in reality it 
was in the hands of her guardians. 

Daughters in potestate having been admitted to partici- 
pate along with sons, a fortiori there was no exclusion of 
younger sons by the first-bom. There is not a trace of the 
existence in Borne at any time of a law of primogeniture, 
even to the extent, as in India, of entitling the elder to some 
trifling share beyond that of his younger brothers. And yet 
we find record of heredia remaining in a family not for 
generations merely but for centuries, — a state of matters 
that would have been impossible had every death of a pater" 
famiiias involved a splitting up of the family estate. It is 
conceivable that this was sometimes avoided by arrangement 
amongst the heirs themselves. The practice was by no 
means uncommon for brothers to abstain from dividing their 
patrimony, continuing to possess it as partners {consortes)? 
We have no details about it ; but it is quite possible that 
by some understanding amongst them the heredium eventu- 
ally remained in the hands of one only, who in turn trans- 
mitted it to his posterity. The practice of drafting younger 
members of a family to colonies may also have aided ; and 
no doubt a paterfamilias often withheld his consent to the 
marriage of younger sons, and so prevented the multiplica- 
tion of heirs in a later generation. But the simplest plan 
was the regulation of his succession by testament. This 
was had recourse to, not so much for instituting a stranger 

on the undeTstanding that he was at onoe to remancipate her (Gai, L 187) to 
a person of her own selection, it might be one of the very tutors-at-law of 
whom she was getting rid. The latter was bonnd at once to manumit her, 
whereby she again became tut juris, and her manumitter ipiojure became her 
fiduciary tutor, bound in honour to comply with all her wishes, and even to 
sanction her testament (Gai., L 115 ; ii. 112). 

^ GelL, i 9, 12, " Societas inseparabilis, tamquam illud fuit antiquum con- 
sortium, quod jure atque verbo Romano appellatur ' erctoinon cita' ** Serv. 
in Aen., Tiii. 642, " Ercto non cito, i.e., patrimonio vel herraitate non divisa.'* 
See Leist, Zur OacK der E6tn. Societas, Jena, 1881, p. 20 sq. Festus, v. ^S^ 
says sort meant patrinumitMi ; hence eonsoriium. But literally it was the 
allotment of land — what was assigned by lot — to its original owner. 
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heir when a man had no issue, — according to patrician 
notions his duty then was to perpetuate his family by 
adopting a son, — ^as for partitioning the succession when he 
had more children than one. There was more than one way 
in which in the later law a settlement of a particular part 
of the inheritance might be made upon a particular heir, 
with substitution of another on failure of the first ; and there 
is no reason to suppose that a similar device was not resorted 
to when necessary in the oral testament of the regal period. 
During the republic and afterwards it was held to be 
within the power of a paterfamilias testamentarily to disin- 
herit any or all of his children in potesta^ey and so with his 
last breath to deprive them of their interest in the family 
estate. We have no evidence of this having ever been done 
by the early patricians. The practice seems rather to have 
crept in on the strength of the uti legassit ^ suae rei, Ua jus 
esto of the XII Tables, — " as a man shall settle in refer- 
ence to his estate (res = res famUiaris), so shall it be law " ; 
words, we are told, which were interpreted with the utmost 
latitude, as sanctioning and confirming every provision in a 
testament that dealt either with the interests of the subject 
members of the testator's family or the disposal of his pro- 
perty. But so repugnant was it to the ideas entertained of 
the relation of a JUiusfamilias to the family estate as one of 
its joint-owners, that it was in every way discountenanced. 
Nothing short of express disherison could deprive him of his 
birthright (p. 171). The omission by his father either to in- 
stitute or disinherit him in a testament conceived in favour 
of a stranger was not legare in the sense of the statute ; con- 
sequently it did not deprive him of his inheritance, but, on 
the contrary, rendered the will ineffectual (p. 171). And so 



B Legare in the XII Tables did not, aa in later times, bear the limited sig- 
nification of bequeathing to a legatee, but embraced the whole expression of 
will of a testator. It meant legem dicere de re Mia mortu oauM. Justinian, 
in Nov, zxii cap. 2, renders it by vofiuodtrtiw. 
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• 
impressed was Justinian with the nndutifulness of disheri- 
son of children, that he forbade it except on the ground of 
gross misconduct specially narrated in the testament (p. 424). 
It is hardly credible, therefore, that the practice could 
have found acceptance amongst the patricians of the time 
of the kings. It was foreign to early Aryan notions. A 
testament was unknown to the Hindus. There was no 
such thing in Sparta. There was none in Athens until 
introduced by the legislation of Solon, and it could never 
prejudice the inheritance of a son; while, if made by a 
man who had none, it was sabstantially a mortis causa 
deed of adoption, artificially supplying the descendant that 
nature had not seen fit to grant. That the Romans had 
testaments from very early times is probably the fact: 
those made in the comitia of the curies and in presence of 
the army on the eve of battle bear the impress of antiquity.^ 
But the first at least — and the second was just a substi- 
tute for it on an emergency — had in it nothing of the tUi 
legassfU ita jus esto. For, though in the course of time the 
curies may have become merely the recipients of the oral 
declaration by the testator of his last will (p. 167), in order 
that they might testify to it after his death, it is impos- 
sible not to see in the comitial testament what must 
originally have been a legislative act, whereby the testa- 
tor's peers, for reasons which they and the presiding 
pontifis thought sufficient, sanctioned in the particular 
case a departure from the ordinary rules of succession.^^ 
The pontiffs were there to protect the interests of religion, 
and the curies to protect those of the testator's gens ; and 
it is hardly conceivable that a testament could have been 
sanctioned by them which so far set at nought old tradi- 
tions as to deprive a JUittsfamUias of his birthright, at 
least in favour of a stranger. 

* CaUUig camitUs and inprocinetu, Gai., ii. 101. Oomp. GelL, xv. 27, 8. 
^* Mommsen, BSjil SUuxUrecht^ yoL il p. 37 ; Ihering, Qeitt^ vol. I § 11 b. 
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It may be assumed that, de facto at all events, the 
children in potestcUe of a plebeian becoming am juris by his 
death took his succession in the same way as the children 
of a patrician; (or rather, in regard to both, acquired by 
that event the free administration of the family estate, 
from which they had been ezcladed during their parent's 
lifetime).^^ But as a plebeian was not a member of a gens, 
there was no provision for the devolution of his succession 
on failure of children. The want of them he could not 
supply by adrogation, as for long he had iio access to the 
assembly of the curies; and it is very doubtful if adop- 
tion of a JUitisfamUias was known before the reforms of 
Servius Tullius. The same cause that disqualified him from 
adrogating a paterfamilias disqualified him for making a 
testament ealatis eomitiis ; ^^ and even one in procinetu was 
impossible, since, even though before the time of Servias 
plebeians may occasionally have served in the army, yet 
they were not citizens, and so had not the requisite capa- 
city for making it." Until, therefore, the Twelve Tables 
introduced the succession of agnates (p. 172), a plebeian 
unsurvived by children in potestate was necessarily heir- 
less, — that is to say, heirless in law. But custom seems to 
have looked without disfavour on the appropriation of his 
heredium by an outsider,— -a brother or other near kinsman 
would have the earliest opportunity ; and if he maintained 
his possession of it in the character of heir for a reason- 

^^ ** Domestici heredes sunt, et vivo quoque pArente quodammodo domini 
ezistimantur " (Gat., ii. 157) ; ''itaqud post mortem patris non hereditatem 
percipere videntur, sed magis liberam bonorum administrationem oonse- 
quuntur" (Paul., in Dig, xxviii. 2, fr. 11). See tn/ra, § 82. 

^^ GrelHuB (as in note 9) says that there were ealaia eomitia of the oentnries 
as well as of the curies ; but that, according to the general opinion, cannot 
have been until after the establishment of the republic. 

^' Citizenship was, and to the last continued to be, the fundamental requisite 
of testamentaiy capacity : see Gai., ii. 147 ; Just, Inst,, ii. 17, 6. " Testa- 
menti f actio est juris publici," says Papinian ; it had originally been the act 
of a citizen in his public character as a member of the eomitia, and, although 
the reason probably was forgotten, the consequences remained. 
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able period, fixed by the Xli Tables at a year," the law 
dealt with him as heir, and the pontiffs in time imposed 
npon him the duty of maintaining the family sacra. This 
was the origin, and a very innocent and laudable one, of 
the iLSucapio pro herede (p. 179), which Gains condemns as an 
incomprehensible and infamous institution, and which un- 
doubtedly lost some of its raison dUetre once the right of 
succession of agnates had been introduced. 

Section 12. — Breach of Contract, and Private and 

Public Offences. 

To speak of a law of obligations in connection with the 
regal period, in the sense in which the words were under- 
stood in the later jurisprudence, would be a misapplication 
of language. • It would be going too far to say, as is some- 
times done, that before the time of Servius, Rome had no 
law of contract; for men must have bought and sold, or 
at least bartered, from earliest times, — must have rented 
houses, hired labour, made loans, carried goods, and been 
parties to a variety of other transactions inevitable amongst 
a people engaged to any extent in pastoral, agricultural, 
or trading pursuits. It is true that a patrician family 
with a good establishment of clients and slaves had within 
itself ample machinery for supplying its ordinary wants, 
and was thus to some extent independent of outside aid ; 
but there were not many such families ; and the plebeian 
farmers and the artisans of the guilds were in no such for- 
tunate position. There must therefore have been contracts 
and a law of contract ; but the latter was very imperfect. 
In barter, — ^for at that time money was not in use, — ^with 
instant exchange and delivery of one commodity against 
another, the transaction was complete at once without the 
creation of any obligation. But in other cases, such as 

i« Gal, il §§ 53, 64. 

D 
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those alluded to, one of the parties at least must have 
trusted to the good faith of the other. What was his 
guarantee, and what remedy had he for breach of engage- 
ment ? His reliance in the first place was on the probity 
of the party with whom he was dealing, — on the latter's 
reverence for Fides (p. 22), and the dread he had of the 
disapprobation of his fellows should he prove false, and of 
the penalties, social, religious, or pecuniary, that might 
consequently be imposed on him by his gens or his guild.^ 
If the party who had to rely on the other's good faith was 
not satisfied with his promise, and the grasp of the right 
hand that was its seal,^ he might require his solemn oath 
(Jusjurandum). Cicero speaks again and again of the 
sanctity of an oath, and its potency in holding men to their 
word ; ^ and Gellius remarks on the extreme rarity of failure 
to perform an undertaking entered into in sight and hearing 
of a deify {deo teste)} Dionysius mentions that the altar of 
Hercules (ara maxima) in the cattle-market, and which is 
said to have existed before Bome itself, was the resort of 
those who desired to bind each other by covenant ; ^ and it 
can hardly be doubted that, whatever may have been the 
case at a later period, in the time of the earlier kings he who 
forswore himself was amenable to pontifical discipline. 

^ Such as debarment from gentile or guild privileges, exclusion from right 
of burial in the gentile or guild sepulchre, fines in the form of cattle and 
sheep, &C. 

• Some of the old writers (e.^., Liv., i. 21, § 4, xxiii. 9, 8 ; Plia, H.N.^ xi. 
45 ; Serv. in Aen,, ill 687) say that the seat of Fides was in the right hand, 
and that to give it {promittere dextranif — is this the origin of the word " pro- 
mise " ?)'in making an engagement was emphatically a pledge of faith. See a 
variety of texts illustrating the significance of the practice, and testifying to 
the regard paid to Fides before foreign influences and example had begun to 
corrupt men's probity and trustworthiness, in Lasaulx, Ueber d. Eid bei d. 
R&mem (WUrzburg, 1844), p. 5 s^- ; Danz, SacraU SehuU, pp. 139, 140 ; Pemice, 
Labeo, voL ii p. 408 «g. 

» jR^, I>eo/., iii. 31, §111. 

* " Jusjurandum apud Romanos inviolate sancteque habitum servatumque 
est Id et moribus legibusque multis ostenditur " {Noct. Att^ xi. 18, 1). 

Dion. HaL, i. 40. 
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If the promisee desired a more substantial secarity, he 
took something in pledge or pawn from the other contrac- 
tor ; and though he had no legal title to it, and so could 
not recover it by judicial process if he lost possession, yet 
so long as he retained it he had in his own hand a de facto 
compulsitor to performance. Upon performance he could 
be forced to return it or suflTer a penalty ; not by reason of 
obligation resulting from a contract of pledge, for the law 
as yet recognised none, but because, in retaining it after the 
purpose was served for which he had received it, he was 
committing theft and liable to its punishment. 

At this stage breach of contract, as such, founded no 
action for damages or reparation before the tribunals ; but 
it is not improbable that, where actual loss had been 
sustained, the injured party was permitted to resort im- 
mediately to self-redress by seizure of the wrongdoer or his 
goods. Self-help was according to the spirit of the time ; 
not self-defence merely, in presence of imminent danger, 
but active measures for redress of wrongs already completed. 
Vindication of a right of property (p. 192) was originally, and 
possibly still in the first days of the kings, an actual display 
of force, — a fight between the contending parties ; and mantis 
injectio (§ 36) Biai pignoris capio (§ 37), arrest of a debtor 
and distraint on his goods, both of them acts not of officers 
of the law but of the creditor himself, survived, under statu- 
tory or customary restrictions, all through the republic. 

For anything like a clear line of demarcation between 
crimes, oflFences, and civil injuries we look in vain in regal 
Borne. Ofiences against the state itself, such as trafficking 
with an enemy for its overthrow (proditio) or treasonable 
practices at home (perdiiellio), were of course matter of 
state concern, prosecution, and punishment from the first. 
But in the case of those that primarily affected an individual 
or his estate, there was a halting between, and to some 
extent a confusion of the three systems of private vengeance, 
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sacral atonement, and public or private penalty.* The 
coexistence of those systems has been attempted to be 
explained by reference to the different temperaments of the 
races that constituted united Borne ; ^ and this certainly is 
a consideration that cannot be left out of view. But the 
same sequence is observable in the history of the laws of 
other nations whose original elements were not so mixed, 
the later system gradually gaining ground upon the earlier 
and eventually overwhelming it. 

The remarkable thing in Borne is that private vengeance 
should so long not only have left traces but continued to 
be an active power. It must still have been an admitted 
right of the gens or kinsmen of a murdered man in the 
days of Numa; otherwise we should not have had that 
law of his providing that where a homicide was due to 
misadventure, the offering to them of a ram should stay 
their hands.^ To avenge the death of a kinsman was 
more than a right — ^it was a religious duty, for hia manes 
had to be appeased ; and so strongly was this idea enter- 
tained, that, even long after the state had interfered and 
made murder a matter of public prosecution, a kinsman 
was so imperatively bound to set it in motion that, if he 
failed, he was not permitted to take anything of the inherit- 
ance of the deceased. Private vengeance was lawful too 
at the instance of a husband or father who surprised his 
wife or daughter in an act of adultery ; he might kill her 
and her paramour on the spot, though, if he allowed his 
wrath to cool, he could afterwards deal with her only 
judicially in his domestic tribunal. The talion we read 
of in the Twelve Tables ® is also redolent of the vindicta 

' See Abegg, De antiquusimo Itomanorum jure eriminali (Regiom. 1828), 
p. 86 sq.; Rein, Das Criminalrecht der M&mer (Leipsic, ISii), p. 24 sq. ; Clark, 
Early Roman Law, p. 84 aq. 

^ Rein (as in last note), p. 89 tq, 

> See § 11, note 2 ; Clark, Early Rom. Law, p. 47 <g. 

» GelL, XX. 1, 14. 
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privcUa, althongh practically it had become no more than a 
compnlsitor to reparation. And even the nexal creditor's 
imprisonment of his defaulting debtor (§ 31), which was not 
abolished until the fifth century of the city, may not unfit- 
tingly, in view of the cruelties that too often attended it, be 
said to have savoured more of private vengeance than either 
punishment or procedure in reparation. 

Esypiatio^ supplicium, sacratio capitisy all suggest ofiences 
against the gods rather than against either an individual 
or the state. But it is difficult to draw the line between 
different classes of offences, and predicate of one that it was 
a sin, of another that it was a crime, and of a third that it 
was but civil injury done to an individual.^^ They ran into 
each other in a way that is somewhat perplexing. Appa- 
rently the majority of those specially mentioned in the so- 
called leges regiae (p. 20) and other records of the regal period 
were regarded as violations of divine law, and the punish- 
ments appropriate to them determined upon that footing. 
Yet in many of them the prosecution was left to the state 
or to private individuals. It is not clear, indeed, that there 
was any machinery for public prosecution except in treason 
and murder, — the former because it was essentially a state 
offence, the latter because it was comparatively early deemed 
expedient to repress the blood-feud, which was apt to lead 
to deplorable results when friends and neighbours appeared 
to defend the alleged assassin.^^ 



^^ Voigt {XJI Tafdn^ vo\. i. p. 484) observes that the patrician looked upon 
eveiy offence as committed at once against gods and men, and held that the 
punishment should be one that satisfied both ; hence the deo necari, stieratio 
eapiliSf and eontecratio bonorum. The plebeians regarded its two moments as 
separable ; and (as appears from the spirit of the XII Tables) left it to the 
pontiffs to protect the gods, putting it on the state to protect itself by ordinary 
death punishment, addiction into slavery, declaration of improbitas or intes- 
tability, talion, and pecuniary penalties. 

11 On murder {pairicidium) in regal Rome see Osenbrtiggen, Dtu (dtr&mUche 
Paricidium (Kiel, 1841), and review by Dollmann in Richter's Krit. Jahrb,, 
voL xi (1842), p. 144 »q.; Clark, Early Boman Law, p. 41 sq. 
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Take some of those offences whose recognised sanction 
was sacratio capitis. Breach of daty resulting from the 
fiduciary relation between patron and client, maltreatment 
of a parent by his child, exposure or killing of a child by 
its father contrary to the Romulian rules, the ploughing up 
or removal of a boundary stone, the slaughter of a plough- 
ox, — all these were capital offences; the offender, by the 
formula sacer esto, was devoted to the infernal gods. Festus 
says that, although the rules of divine law did not allow 
that he should be offered as a sacrifice to the deity he had 
especially offended (nee fas est eum immolari), yet he was so 
utterly beyond the pale of the law and its protection that 
any one might kill him with impunity.^^ But, as the 
sacratio was usually coupled with forfeiture of the offender's 
estate or part of it to religious uses, it is probable that steps 
were taken to have the outlawry or excommunication judi- 
cially declared, though whether by the pontiffs, the king, or 
the curies does not appear;^* such a declaration would, 
besides, relieve the private avenger of the incensed god 
of the chance of future question as to whether or not the 
citizen he had slain was sacer in the eye of law. 

That there must have been numerous other wrongful acts 
that were regarded in early Rome as deserving of punish- 
ment or penalty of some sort, besides those visited with 
death, sacration, or forfeiture of estate total or partial, cannot 
be doubted ; no community has ever been so happy as to 
know nothing of thefts, robberies, and assaults. The XII 
Tables contained numerous provisions in reference to them ; 
but it is extremely probable that, down at least to the time 

'' Festus, V. Sacer mont (Bruns, p. 288). This penalty is thought by Nie- 
bnhr and others to have been a survival of actual human sacrifice in pre-Roman 
Italy. The matter is discussed by Kein (as in note 6), p. 83 tq. On the 
position of the Jtomo tacer see Ihering, Geist^ vol. L § 18. 

^ Festus (as in last note) says the tdcratio was a sentence by the assembly 
of the people. But he is referring specially to the sacratio resulting from a 
contravention of the leges sacratae of the early republic. In time it was dis- 
placed by "interdiction of fire and water," — practically a sentence of exile. 
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of Servius TuUius, the manner of dealing with them rested 
on cnstom, and was in the main self-redress, restrained by 
the intervention of the king when it appeared to him the 
injured party was going beyond the bounds of fair reprisal, 
and frequently bought off with a composition. When the 
offence was strictly within the family, the geTis, and perhaps 
the guild, it was for those who exercised jurisdiction over 
those corporations to judge of the wrong and prescribe and 
enforce the penalty. 
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CHAPTER FOURTH. 

REFORMS OF SERVIUS TULLIUS,^ 

Section 13. — Effect of ras Reforms on the Law 

OF Pbopertt. 

The aim of the constitutional^ military, and financial reforms 
of Servius was to promote an advance towards equality 
between patricians and plebeians. While it may be an 
open question whether the institution of the comitia of the 
centuries was of his doing, or only a result of his arrange- 
ments in after years, yet it seems clear that he had it in 
view to admit the plebeians to some at least of the privi- 
leges of citizenship, imposing on them at the same time a 
proportionate share of its duties and burdens. Privileges, 
duties, and burdens were alike to be measured by the citizen's 
position as a freeholder ; the amount of the real estate with 
its appurtenances held by him on quiritarian title was to 
determine the nature of the military service he was to render, 
the extent to which he was to be liable for tribute, and, 
assuming Servius to have contemplated the creation of a 
new assembly, the influence he was to exercise in it. 

To facilitate his scheme he established a register of the 
citizens (censfus)y which was to contain, in addition to a 
record of the strength of their families, a statement of the 
value of their lands and appurtenances, and which was to be 
revised periodically. In order to ensure as far as possible 
certamty of title, and to relieve the oflScials of troublesome 

> Hoschke, DU Verfatsung d. Kdnigt Servius TvUiui, Heidelberg, 1838. 
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investigations of the genuineness of every alleged change 
of ownership between two valuations, it was declared that no 
transfer would be recognised which had not been effected 
publicly, with observance of certain solemnities, or else by 
surrender in court before the supreme magistrate (in jure 
cessio)? The form of conveyance thus introduced got the 
name of mancipiumy and at a later period mandpatio, while 
the lands and other things that were to pass by it came to 
be known — ^whether from the first or not is of little moment 
— as res mancipi. Hence arose a distinction of great 
importance in the law of property (and which was only 
abolished by Justinian more than a thousand years later) ^ 
between res mancipi, transferable in quiritarian right only 
by mancipation or surrender in court, and res nee mancipiy 
transferable by simple delivery. 

Mancipation* is described by Gains, but with particular 
reference to the conveyance of movable res mancipi, as a 
pretended sale in presence of five citizens as witnesses and 
a libripens holding a pair of copper scales. The transferree, 
with one hand on the thing being transferred, and using 
certain words of style, declared it his by purchase with an as 
(which he held in his other hand) and the scales (hoc aere 
aeneaque libra); and simultaneously he struck the scales with 
the coin, which he then handed to the transferrer as figura- 
tive of the price.* The principal variation when it was an 
immovable that was being transferred was that the manci- 
pation did not require to be on the spot;^ the land was 

^ The nature of in jure cestio is explained on p. 144. 

' Cod, Juit., viL 81 (de usueap. transform., et de sublata differentia rerum 
mancipi et nee mancipi). 

* Leist, Mancipation und Eigenthumttradition (Jena, 1865), §§ 2-89, and 
rev. by Bekker, in KriL VJS., vol. ix. (1867), p. 232 tq. ; Ihering, Oeiit, vol. ii. 
§ 46 ; Maine, p. 318 sq.; Clark, Early Roman Law, p. 108 tq.; Bechmann, Oesch. 
d. Kaufu tm R^m, Jteehi (Erlangen, 1876), §§ 5-86; Voi^ XII Tafdn, vol i. 
§ 22, vol. ii. §§ 84-88, 126. 

» GaL, L 121. 

» GaL, L 121 ; Ulp., Frag,, xix. 6. 
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simply described by its known name in the valuation roll. 
Although in the time of Gaius only a fictitious sale, — in fact 
the formal conveyance upon a relative contract, — yet it was 
not always so. Its history is very simple. The use of the 
scales fixes its introduction to a time when coined money 
was not yet current, but raw copper nevertheless had become 
a standard of value and in a manner a medium of exchange. 
That, however, was not in the first days of Rome. Then, 
and for a long time, values were estimated in cattle or sheep, 
fines were imposed in them,^ and the deposits in the legis 
actio Sacramento (§ 34) took the same form.^ The use of 
copper as a substitute for them in private transactions was 
probably derived from Etruria. But, being only raw metal 
or foreign coins, it could be made available for loans or 
payments only when weighed in the scales; it passed by 
weight, not by tale.* There is no reason for supposing that 
the weighing was a solemnity, — that it had any significance 
beyond its obvious purpose of enabling parties to ascertain 
that a vendor or borrower was getting the amount of copper 
for which he had bargained. 

It was this very simple practice of every-day life in 
private transactions that Servius adopted as the basis of his 
mancipatory conveyance, engrafting on it one or two new 
features intended to give it publicity and as it were state 
sanction, and thus render it more serviceable in the transfer 
of censuable property. Instead of the parties themselves 
using the scales, an impartial balance holder, probably an 

' " Romnlos . . . multae dictione ovium et bovum — quod turn erat res in 
pecore et locorum possessionibus, ex quo pecuniosi et locupletes vocabantur — 
non vi et suppliciis ooercebat " (Cic, De rep.^ il 9, § 16). The Aternian law 
of 300 U.O., in fixing the maximum of magisterial mulcts, still did so in sheep 
and oxen ; it was only by the lex Julia Papiria of 824 that they were con- 
verted into money (Marquardt, Rdm, StaaUvenmU., vol. ii. p. 6). Pecus gave 
its name iopecunia (Varro, De L.L.^ v. 95, Bruns, p. 301). 

^ Buschke, Die MuUa und doa Sacramentum (Leipsio, 1874), p. 387. The 
XII Tables fixed the amount of those deposits in money. 

» Gai., i. 122. 
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official,^^ was required to undertake the duty, and five 
citizens were required to attend as witnesses, who were to 
be the vouchers to the census oflScials of the regularity of 
the procedure. They are generally supposed to have been 
intended as representatives of the five classes in which 
Servius had distributed the population, and thus virtually of 
the state ; and the fact that, when the parties appealed to 
them for their testimony, they were addressed not as testes 
but as QuiriteSj^^ lends some colour to this view. Servius 
is also credited with the introduction of rectangular pieces 
of copper of different but carefully adjusted weights, stamped 
by his authority with various devices {aes signatum),^^ which 
are supposed to have been intended to come in place of the 
raw metal (aes rude) " formerly in use, and so facilitate the 
process of weighing.^* If so, it is not easy to understand 
why weighing should have continued to be the characteristic 
feature of the transaction down to the time of the XII 
Tables ; for what could be gained by passing through the 
scales ten bars which were known to weigh each a certain 
number of pounds ? It is more likely that they were cast 
and stamped as standards, which were put into one scale 



^^ Danz {Oaek, d, ILB,t § 143, note 6) refers to an inscription in which two 
persons are designated "Ilviri libripendes ex decreto decurionum." The 
scales, too, may have been state scales; for Varro {De L.L., v. 183, Bruns, 
p. 303) mentions that in his day a pair was still preserved in the temple of 
Saturn. 

u 6ai., u. 104. 

^' Plin., ff.N,, zviii. 3, "Servins rex ovum bovtimqne effigie primus aes 
signavit." Specimens exist in many museums. 

" Varro, De L.L., v. 163 (Bruns, p. 302) ; Festus, v. Bodus (Bruns, p. 288). 

^* Mommsen {Geseh, d, i^dm. MUnztoesens, Leipsic, 1860) suggests that the 
stamping was a guarantee not of the weight but of the purity of the metal. 
The notion is entertained by some jurists that the solemn weighing of the 
copper, whether stamped bars, rough lumps, or foreign coins, converted it into 
money. This is as meaningless as it is fanciful. The metal was no more 
money after it was weighed and handed to a vendor or borrower than it had 
been before, — it vras still just so many pounds* weight of copper. If he had to 
use it next day in a transaction per aes et libram it would have to be weighed 
afresh. 
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while the raw metal whose weight was to be ascertained 
was put into the other. 

Instead, therefore, of being a fictitious sale as Gains 
describes it, and as it became after the introduction of 
coined money early in the fourth century (p. 134), the mand' 
pium or mancipation, as regulated by Servius, was an actual 
completed sale in the strictest sense of the term. What 
were the precise words of style addressed by the transferree 
to the transferrer, or what exactly the form of the cere- 
monial, we know not. But, as attendance during all the 
time that some thousands of pounds perhaps of copper were 
being weighed would have been an intolerable burden upon 
the five citizens convoked to discharge a public duty, it may 
be surmised that it early became the practice to have the 
price weighed beforehand, and then to reweigh, or pretend 
to reweigh, before the witnesses only a single little bit of 
metal (ravdusciduvi)^^ which the transferree then handed to 
the transferrer as '^ the first pound and the last," and thus 
representative of the whole.^* Whatever may have been its 
form, however, its effect was instant exchange of property 
against a price weighed in the scalea The resulting obli* 
gation on the vendor to maintain the title of the vendee, 
and the qualifications that might be superinduced on the 
conveyance by agreement of parties, — the so-called leges 



"^ Hence the request the scale^bearer made to the transferrer, " touch the 
scales with a small piece of the metal " {jrauduscvlo lihram ferito), — words, 
says Festus, that were still used after coined money (which was counted, not 
weighed) had taken the place of the raw copper, and when it was with a coin 
and not a bit of metal that the scales were struck. 

^' The conjecture is suggested by the words of style in the tolutio per aes et 
libranif GaL, iii. §§ 173, 174. There were some debts from which a man could 
be effectually discharged only by payment (latterly fictitious) by copper and 
scales, in the presence of a libripens and the usual five witnesses. In the 
words addressed to the creditor by the debtor making payment these occurred 
— hone tihi libram primam pottremamque expendo ("I weigh out to you this 
the first and last pound "). The idea is manifestly archaic, and the words in 
their letter quite inappropriate to the transaction in the form it had reached 
long before the time of Gaius. 
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mandpii^ — will be considered in connection with the pro- 
visions of the XII Tables on the subject (§ 30). 

Why this form of conveyance got the name of mancipium 
or mancipatio, why those things, to whose effectual transfer 
by a private party in quiritarian right either it or surrender 
in court was essential, were called res mancipi^ and what 
were the considerations that determined the selection of the 
things that should or should not be included in this class, 
are questions that have been much discussed. The expla- 
nation of Gaius,^^ that mancipation was so called because in 
the process the transferree took with his hand the thing that 
was being transferred to him (quia manu res capitur), has 
been accepted in many quarters much too readily. Great 
as is the authority of Gaius, he was not infallible, least of 
all in a question of etymology. If there was one point on 
which Roman jurists and grammarians displayed weakness 
it was this, as witness their derivation, apparently in all 
seriousness, of testamerUum from testatio mentis, mtUuum 
from de meo tuum, oratio from oris ratio}^ 

The ftmdamental mistake lies in supposing that the 
notion embodied in the word is manu capere instead of 
munum capere}^ There was no taking with the hand when 
land or a house was being conveyed, for the parties did not 
require to be near them ; ^ and there could be none in the 
mancipation of a praedial servitude, for it was intangible. 
As already observed, the early law had no word that 
specially denoted ownership. The generic m^nus answered 
the purpose. By it was understood the power or right of 
the head of a house over the persons and things that were 



17 Gai., L 121. 

^ See many other instanoes in Dukeri Opusc de latinUaU JOorum veterum, 
Lejden, 1711, p. 462 aq, 

^ No aid can be taken from usueapert, for that really meant manum u$u 
eapere, 

» Gai, i. 121 ; Ulp., Frag,, xix. 6. 
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subject to him.^^ Mancipere or maiicipare, therefore, was 
simply to acquire manuSy i.6., dominion or ownership. 
Possibly the acquirer was sometimes called maTiceps}^ Man- 
cipium (or maTicupiuni) was used in three distinct though 
cognate senses, — (1) the power or mastery of the manceps, 
and thus synonymous with manits;^ (2) the thing over 
which that mastery extended, but most frequently a slave ; ^* 
(3) the process of law whereby any person and some things 
in manu mandpiore were transferred and acquired.^ It 
mast have been from mancipium in the last of these senses 
that the phrase res mancipi (i.«., mancipii) was derived ; if 
from the first it would more properly have been rendered 
res in mancipio ; and it is out of the question that it can 
have been derived from the second. We reach, therefore, 
the same conclusion as Gaius,^^ — ^that res mancipi meant a 
thing passing by mancipatory process. 

According to the enumeration of Gains and Ulpian, the 
things included in the class of res mancipi were lands and 
houses in Italy or in those districts in the provinces enjoying 

'^ See § 9, note 3. For examples of the employment of the word in refer- 
ence to one and all of the subject members of the household, see Bossbuch, 
Die RSm. Ehe, p. 28, and Voigt, XII Tafdn, vol. il p. 84. We have evidence 
of its employment in reference to things in the manum contcrere of the sacra- 
mental action in rem (see § 84, note 6). 

^ The progression is the same as in primtUt prtTicept, prineipium; avie, 
aueepa, aueupiunif aueupari, &,q, Mcmceps occurs in the sense of owner in 
TertulL, Be idcloL^ 1. In the later republic and early empire it had many 
special meanings, for which see ForoellinL 

« As in Gell., xviii. 6, 9. 
' ** Just., Inst., i. 3, 3. 

^ As in the famous provision in the XII Tables, " cum nexum faciet man- 
cipiumque, uti lingua nuncupassit ita jus esto." In every case, without 
exception, in which the process of mancipium was resorted to there was 
acquisition of man%L8 in the old meaning of the word, — mancipation of things, 
coemption (p. 119), giving of ^JUitufamiliat in adoption, passing Ajiliusfamiluu 
into the hand of a third party as a mancipium with a view to his emancipation, 
the same with a woman in order to effect her release from marital manus, the 
noxal upgiving of a JfliutfamUiae or slave to the party he had wronged (p. 120), 
and the famUiae emptio of the testament per act et libram (p. 169). 

» Gai., ii. 22. 
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jus italicum (§ 52, d. 2), — in other words, lands and houses 
held on quiritarian title, together with rights of way and 
aqueduct, slaves, and domestic beasts of draught or burden 
(oxen, horses, mules, and donkeys) ; all other things, includ- 
ing provincial lands generally, (their ownership being in the 
state), were res nee mancipi. In the time of Servius and 
during the greater part of the republic the domain land 
{ager pnhlicus) in Italy, until it was appropriated by private 
owners, was also reckoned as res nee mancipi ; like all other 
things of the same class it passed by simple delivery, whereas 
res mancipi could not be transferred in full ownership except 
by mancipation or surrender in court. Many are the theories 
that have been propounded to account for the distinction be- 
tween these two classes of things, and to explain the prin- 
ciple of selection that admitted oxen and horses into the one, 
but relegated sheep and swine, ships and vehicles to the 
other.*^ But there is really little difficulty. Under the 
arrangement of Servius what was to determine the nature 
and extent of a citizen's political qualifications, military 
duties, and financial burdens was the value of his heredium 
(and other freeholds, if he had any), and what may be called 
its appurtenances, — the slaves that worked for the house- 
hold, the slaves and beasts of draught and burden that 
worked the farm, and the servitudes of way and water that 
ran with the latter. It may be that in course of time slaves 
without exception were dealt with as res mancipi, — ^without 
consideration, that is to say, whether they were employed 
on their owner s house or farm or on any part of the public 
lands in his occupancy (§ 19) ; and reasonably, because they 
were often shifted from the one to the other. But the 
cattle a man depastured on the public meadows were no 
more res mancipi than his sheep.^ To say that the things 

^ See a Bummary of the principal ones in Danz, Ouch,d. R.IL, vol L § 119. 

^ XJlpian (Fmg.t xix. 1), in enumerating the animals that were ret mancipi, 

expressly limits them to those hrdken to yoke or burden ; and Gains, though in 
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classed as res mandpi were selected for that distinction by 
Servius because they were what were essential to a family 
engaged in agricultural pursuits would be to fall short of 
the truth. They constittUed the familia in the sense of the 
family estate proper;*® whereas the herds and flocks, and 
in time everything else belonging to the paterfamilias^ fell 
under the denomination oi pecunia. So the words are to be 
understood in the well-known phraseology of a testament, 
familia pecania^que m,ea.^ 

Section 14. — ^Incidental Effects of his Reforms on the 
Law of the Family, of Succession, and of Contbact. 

In alluding in a previous section (p. 34) to the family 
institutions of the plebeians it was explained that prior to 
the time of Servius their unions were not, in the estimation 
of the patricians at least, regarded as lawful marriages 
{justae nuptiae)^ although amongst themselves they may 
have been held effectual, and productive, if not of manuSy 
at all events of patria potestas. For this there were two 
reasons — (1) that, not being citizens, they did not possess 
the preliminary qualification for justae nuptiaCy namely, 
contibium, and (2) that, not being patricians, the only cere- 
mony of marriage known to the law was incompetent to 
them. The first obstacle was removed by their admission 
by Servius to the ordinary rights of citizenship, the second 
by the introduction of the civil marriage ceremony of 
coemption.^ This was an adaptation of the mandpatio 
described in the preceding section. Once the efficacy of 

one passage he mentions oxen without any qualification, yet in another (ii 15) 
records it as the opinion of some jurists that animals did not become res maU' 
eipi on birth, but only when broken in, or at least when they had reached the 
usual age for putting them under yoke or girth. 

» See § 9, note 2. 

» Gai., ii. 124. 

^ See Rossbach, Hfhn, Ehe^ p. 65 «;. ; Karlowa, BJ6m, Ehe, p. 43 »q. ; Voigt, 
XII Tafdn, vol. a §§ 158, 169. 
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the latter as a mode of acquiring maniis over things was 
established, its adoption bj the plebeians, now citizens 
enjoying connhium, as a method of acqairing maniLS over 
their wives,* was extremely natural. The scales, the libri- 
pens, and the five witnesses were all there; but, as there 
was no real price to be paid, the only copper that was 
needed was a single raudusculum. The words recited in 
the ceremonial, unfortunately not preserved, were neces- 
sarily different from those of an ordinary mancipation.^ 
According to the testimony of a considerable number 
of ancient writers, and as the word co-emptio itself seems 
to indicate (though disputed by most modern civilians), 
the nominal purchase was mutual; the man acquired a 
mcUerfamilias, who was to bear him children and enable him 
to perpetuate his family, while she acquired a paterfamUiaSy 
who was to maintain her while the marriage lasted, and in 
whose succession she was to share when a widow.* It was 
accompanied with other observances described by many of 
the lay writers, but which were matters of usage and fashion 
rather than law ; and might be, and often was, accompanied 
also with religious rites, which, however, were private, not 
public, as in confarreation. 

To the introduction of mancipation is also due a device 
resorted to by the plebeians for disposing of their estates 
in contemplation of death. Their elevation to the rank 
of citizens did not apparently give them admission to the 
comitia of the curies ; and, as it was many years after the 
assassination of Servius before that of the centuries was 
ever convened, they had still no means of making testa- 
ments unless perhaps in the field on the eve of battle. 
So here again the expedient of mancipation was taken 

* It wBfl not neoessary for creation of the patria poiuUu ; that, as the hittory 
of the later marriage law amply testifies, was a necessary dvil consequence of 
juttae nuptial although there might have been neither confarreation nor co- 
emption. 

* Gai.| L 123. ^ On cocmpiiOi see Appendix, Note B. 

E 
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advantage of, not indeed to make a testament institating 
an heir, and to take effect only on the death of the testator, 
— ^the form of the transaction, as an instant acqaisition in 
exchange for a price real or nominal, could not lend itself 
to that without statutory intervention, — but to carry the 
transferrer's famUia^ to a friend, technically famUiae 
emptoTy on trust to let the former have the use of it while 
he survived,' and on his death to distribute according to 
his instructions whatever the transferree was not authorised 
to retain for himself.^ Like so many others of the trans- 
actions of the early law, it was legally unprotected so far 
as the third parties were concerned whom the transferrer 
meant to benefit ; they had no action against the trustee to 
enforce the trust ; their sole guarantee was in his integrity 
and respect for Fid^L This mortis causa but inter vivos 
alienation was the forerunner of the testament per aes et 
libram, which will be described (§ 32) in connection with 
the provisions of the Twelve Tables in reference to suc- 
cession. 

' The familia was the coUective name for a maa*B heredium and other lands, 
with their slaves and other mancipable appurtenances (§18 in fine), — ^anaggre- 
gate of res manctjn, and therefore itself capable of mancipation. The convey- 
ance was universal, i.e., the items of the aggregate, even though movable, did 
not require to be conveyed separately or to be handled in conveying ; and 
apparently the peeunia was carried along with the familia as an accessory, at 
least if expressly mentioned. 

* Sir Henry Maine {Ancient Lavo, p. 206) is of opinion that, as a mancipa- 
tion could not be subject to a limitation either of condition or time, there 
must have been not only instant but total divestiture of the transferrer. But 
this was not necessarily the result ; for it was the commonest thing in the 
world for the transferrer in a mancipation to reserve a life- interest (GaL, ii. 
83) ; and a reservation of a life-interest in one's own familia would possibly be 
construed even more liberally than an ordinary usufruct. See infra, p. 168. 

' It b a question what was the exact position of the beneficiaries in rela- 
tion to the deceased after the trust was fulfilled. Were they bound to main- 
tain the tacra of the deceased's family ? They could not be so as bis heirs, 
for they lacked that character. Perhaps it was to meet the case of persons in 
their position that the pontiffs first began to modify the rules on the subject, 
adopting as their leading principle, "Ut, ne morte patrisfamilias sacrorum 
memoria occideret, iis essent ea adjuncta ad quem ejusdem morte peeunia 
veniret" (Cia, De leg., ii 19, 47). See p. 178. 
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Dionysius credits Servius with the authorship of more 
than fifty enactments relative to contracts and crimes, 
which he says were submitted to and approved by the 
assembly of the curies.® This statement can hardly be 
accepted as it stands. That a few such laws may have 
been enacted by him, either at his own hand or with the 
assistance of the curies, such as that imposing the penalties 
of confiscation of his estate, scourging, and sale beyond 
Tiber as a slave, upon a citizen who failed periodically to 
report himself at the taking of the census, can be admitted 
without difficulty ; but the majority of them were probably 
nothing more than formularisations of customary law for 
the use of the private judges in civil causes whom he is 
said to have instituted. There was one contract, however, 
notorious in after years under the name of nexum, that 
manifestly was influenced, either directly or indirectly, by 
his legislation. In its normal estate it was a loan of 
money, or rather of the raw copper that as yet was all tl^t 
stood for it. Whether before the time of Servius it was 
accompanied by any formalities beyond the weighing of it 
in a pair of scales (which was rather substance than form) 
we know not ; and what right it conferred on the creditor 
over his debtor who failed to repay can only be matter of 
speculation. But there are indications that, in the exercise 
of undefined self-help, defaulters were treated with con- 
siderable severity, being taken in satisfaction and put in 
chains by their creditors ; for Servius is reported to have 
promised to pay their debts himself in order to obtain 
their release, and to pass a law limiting execution by 
persons lending money at interest to the goods of their 
debtors.® Whether he fulfilled the first part of his promise 
we are not informed ; but the second part of it was imprac- 
ticable, since a debtor's failure to repay a loan was in most 
cases attributable to his insolvency and want of means 

» Dion., iv. 13. • Dion., iv. capp. 9, 11. . 
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with which to satisfy his creditors. So, apparently, Servius 
had to be content with regulating and ensuring the publicity 
of the contract, and making a creditor's right of self-redress 
by apprehension (manus injectio) and confinement of his 
debtor conditional on the observance of the prescribed 
formalities of the nexum. These were the weighing of 
the copper that was being advanced in a pair of scales held 
by an oflScial lihripens ; the reweighing of a single piece 
in the presence of five citizen witnesses, and its delivery 
by the lender as representing the whole ; ^^ and the simul- 
taneous recital of certain words of style, which had the 
efiect of imposing on the borrower an obligation to repay 
the loan, usually with interest, by a certain day. The con- 
sequence of this, one of the earliest independent contracts 
of the JUS civiley will be more appropriately considered in a 
subsequent section (§ 31). 

The extension of the solemnities of mandpium to such 
very diverse transactions as nexal contract, coemption, 
adoption, emancipation of a fiilivsfamiliaSy release of a 
debtor, and execution of a testament has been commented 
upon as manifesting great poverty of invention on the 
part of the early Roman jurists. But the criticism is 
undeserved. In one and all of them, as already remarked,^^ 
the same idea was involved, — acquisition of wanus in the 
original meaning of the word.^^ In all of them the pro- 
cess was intended to ensure deliberation on the part of 
those engaged in the transaction, certainty as to its terms, 
publicity, and preservation of evidence alike of the res 

^* See § 13, note 16. ^^ See § IS, note 25. 

^ This was so even in the case of nexal contract and release of a nexal or 
judgment debtor. In the former, in consideration of the loan advanced, the 
creditor acquired a power over his debtor which entitled him to apprehend 
and imprison him ; in the latter, in consideration of the loan repaid or judg- 
ment satisfied, the debtor acquired^release from that power {me a te tolvo liber<h 
que hoc aere aeneaque librae Gai., iii 174) ; in other words, he reacquired 
over himself that manva which, by nexum or judgment, had been conferred 
on his creditor (see §§ 81, 36). 



SECT. IS.] AMENDMENTS ON THE COURSE OF JUSTICE. 69 

gestae and of the words interchanged. Those objects are 
attained now by writing, and subscribing, and sealing, and 
attesting, and recording; and these solemnities, or some of 
them, we resort to without reference to the particular 
nature of the matter dealt with. The early Romans were 
not in the habit of embodying their deeds in writing. But 
the procedure as a whole was a guarantee for deliberate- 
ness ; the touching of the scales with a bit of metal was 
as good an index that the transaction was perfect as the 
adhibiting of a seal ; and the performance of the whole 
business in presence of five citizens, as representatives of 
the public, who were bound by statute to testify to it when 
required,^^ was as fair a substitute for recording in a 
public register as the civilisation of the time could have 
provided. 

Section 15. — Amendments on the Course of Justice.^ 

Of the course of justice in the regal period, whether in 
criminal or civil matters, before the time of Servius, we 
know little that can be relied on. Mr. Clark says, in refer- 
ence to criminal procedure, fairly summarising our scanty 
information about the judicial functions of the king: — 
" The king as judge ; sometimes availing himself of the aid 
of a council, sometimes perhaps, in cases of minor import- 
ance, delegating his judicial powers to individual Jvdices ; 
aided in his quest of capital crimes by the qtcaestores parri- 
ddii; appointing at his pleasure, in cases of treason, the 

^ The XII Tables, according to Gellius (xv. 13, 11), contained a provi- 
sion that if a man who had suffered himself to be called as a witness, or who 
had acted as a Zt&r»p«9U, refused to declare his testimony when required, he 
should be reckoned dishonourable, and be incapable in future of executing, or 
being a witness to, or taking any benefit under, a deed requiring the testi- 
mony of witnesses, — ** Qui se sierit testarier libripensve fuerit, ni testimonium 
fariatur, inprobus intestabilisque esto." Probably something of the same 
sort had previously been enacted by Servius. 

^ Clark's EaHy Roman Law^ pp. 64-108. 
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extraordinaiy duumviri; allowing, though perhaps not bound 
to do so, an appeal from the latter to the assembled bur- 
gesses, — this is all that we can recognise with any degree 
of confidence." It would be a mistake, however, to sup- 
pose that the king alone waa invested with criminal juris- 
diction. The paterfamilias also, aided by a council in cases 
of importance, was judge within the family ; his jurisdic- 
tion sometimes excluding that of the state, at other times 
concurring with it, and not to be stayed even by an 
acquittal pronounced by it. He alone was competent in 
any charge against a member of the family for a crime or 
ofience against the domestic order, — adultery or unchastity 
of wife or daughter, immorality of his sons, undutiful beha- 
viour of children or clients; while there are instances on 
record of his interference judicially where an offence such 
as murder or theft had been committed by a member of his 
family against a stranger, and even when his crime had 
been treason against the state.' Death, slavery, banish- 
ment, expulsion from the family, imprisonment, chains, 
stripes, withdrawal of peculium, were all at his command 
as punishments ; and it may readily be assumed that in 
imposing them he was freer to take account of moral guilt 
than an outside tribunal. The indications of criminal juris- 
diction on the part of the gens are slight ; but its organisa- 
tion was such that it is impossible not to believe that it must 
occasionally have been called on to exercise such functions ; 
as, for example, in deciding whether the penalty of sacraiio 
capitis had been incurred by a clansman charged with 
having put one of his children to death before it had 
reached its third year, contrary to the law of Romulus, or 
with having violated his duty to his client, contrary to 

' See a variety of examples in Voigt, XII Tafdn, vol ii. § 94. They are 
all later than the regal period ; but as, with the progress of oenturies, the 
tendency was to relax rather than augment the powers of the paUrfamUiaSi 
it may be assumed that in the early years of Rome his judicial authority was 
quite as great as during the republic. 
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that of Numa. And it must not be lost sight of that, as 
murder seems to have been the only crime in regard to 
which private revenge was absolutely excluded, the judicial 
office of the kings must thus also have been considerably 
lightened, public opinion approving and not condemning 
self-redress, so long as kept within the limits set by usage 
and custom. 

The boundary between civil and criminal jurisdiction, if 
it existed at all, was very faintly defined. Theft and 
robbery, for example, if one may conclude from the posi- 
tion they held in the later jurisprudence, were regarded 
not as public but as private wrongs ; and yet when a thief 
was caught plying his trade by night he might be slain, 
and when taken in the act by day might be sold as a slave. 
It can hardly be doubted that in the former case, and 
possibly until the time of the XII Tables, there might 
be instant retribution without any pretence of trial, the 
avenger taking his risk of the consequences if perchance 
he had been mistaken in imputing felonious intent to the 
man whose blood he had shed. In the latter, a mistake 
was unlikely ; and here too we may assume that there was 
room for instant apprehension of the offender, and sale of 
him across the frontier by the party he had wronged, 
without any judicial warrant. But in both cases it may 
also bo assumed that, a practice, afterwards formally sanc- 
tioned by the XII Tables, — ^that of the thief compounding 
for his life or freedom, — was early admitted, and the right 
of self-redress thus made much more beneficial to the party 
wronged than when nothing was attained but vengeance on 
the wrong-doer. In assaults, non-manifest thefts, and other 
minor wrongs, self-interest would in like manner soon lead 
to the general adoption of the practice of compounding; 
what was originally a matter of option in time came to be 
regarded as a right; and with it occasional difficulty in 
settling the amount of the composition, and consequent 
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necessity of an appeal to a third party. Here seems to be 
the origin of ther king's jurisdiction in matters of this sort. 
He was the natural person to whom to refer such a dispute ; 
for he alone, as supreme magistrate, had the power to use 
coercion to prevent the party wronged insisting on his right 
of self-redress, in face of a tender by the wrong-doer of what 
had been declared to be sufficient reparation. But that 
self-redress was not stayed if the reparation found due was 
withheld ; as the party wronged was still entitled at a much 
later period to wreak his vengeance upon the wrong-doer 
by apprehending and imprisoning him, it cannot reasonably 
be doubted that such also was the practice of the regal period. 
How the kings acquired jurisdiction in questions of quiri- 
tarian right, such as disputes about property or inheritance, 
is by no means so obvious. Within the family, of course, 
such questions were impossible ; though between clansmen 
they may have been settled by the gens or its chief. The 
words of style used in the sacramental real action (p. 189) 
suggest that there must have been a time when the spear 
was the arbiter, and when the contending parties, backed 
possibly by their clansmen or friends,^ were actual com- 
batants, and victory decided the right. Such a procedure 
could not long survive the institution of a state. In Rome 
there seems to have been very early substituted for it what 
from its general complexion one would infer was a submis- 
sion of the question of right to the pontiffs as the repositories 
of legal lore. Nor is this view in conflict with the well- 
known passage in which Cicero affirms that in the earlier 
regal period — contrary to the later practice — a private citi- 
zen never acted as judge or arbiter in a civil suit (lis), but 
that it was always disposed of in the king's court ;* for the 

' The prestor^B command to the parties to go to the ground suis utrisque 
luperttittbvM praeaerUibiu, " each with his seconds in attendance," which Cicero 
{P, Mur.f zii. 26) found so absurd, is manifestly a relic of it 

4 " Nee vero quisquam privatus erat disoeptator aut arbiter litis, sed omnia 
conficiebantur judidis regiis " (Cic., Dt rep,, v. 2, 8). The old writers, Cicero 
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latter may quite well have consisted of the members of the 
college of pontiffs, of which the king was* the oflSicial head. 
But their proper functions were sacred. To bring what was 
a question of purely civil right within their jurisdiction, 
they engrafted on it a sacral element, by requiring each of 
the parties to make oath to the verity of his contention ; 
and the point that in form they decided was which of the 
two oaths was false, and therefore to be made atonement 
for. In substance, however, it was a finding on the real 
question at issue; and the party in whose favour it was 
pronounced was free to make it effectual if necessary by 
self-redress in the ordinary way.* 

Of Servius, Dionysius says — using, as he often does, lan- 
guage more appropriate to the republican than to the regal 
period — that he drew a line of separation between public 
and private judicial processes ; and that, while he retained 
the former in his own hands, he referred the latter to private 
judges, and regulated the procedure to be followed in causes 
brought before them.* The intrusting of the judicial ofBce 
to a private citizen, chosen for each individual case as it 
arose, and acting on a commission from the praetor, instead 
of to permanent officials trained for the purpose, was one of 

particularly, frequently seem to distinguish between lUes and jurgia; but 
among modems there is great difference of opinion as to whether the distinc- 
tion was well founded, and if so, what it amounted to. If Karlowa {R^tti. CP., 
§§ 1-6) be right in his opinion (which, however, has met with little acceptance, 
and presents many and serious difficulties), that while lites were suits (1) 
founded either on statute or fixed and certain custom (both, according to him, 
included in the word Ux), and (2) insisted in either by a legis (xctio iacramenti 
{if^ra, § 84), or (later) a lei/is actio per etrndictumem (i/i/ro, § 41), jurgia 
were (1) founded^ on imdefined /ux, of which king, consul, or prstor, in the 
exercise of his juritdictio, was the mouthpiece, and (2) brought under his 
notice in the shape of a demand for appointment of a (delegated) judge (the 
legia actio per jvdicU poskUationem, irrfra^ § 85), — if this view be right, the 
field of possible intervention by the kings in matters judicial would be mate- 
rially widened. But the only thing absolutely certain about the distinction is 
that questions litigated per Kkcramentum and (afterwards) per condictionem were 
lite$ and not jurgia. 
» For detaUs see i^fra, § 34. • Dion. HaL, iv. 25. 
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the remarkable features of the Roman system, and contri- 
buted greatly to the development of that instinctive juris- 
prudential faculty which eventually produced such admirable 
results. It is interesting, therefore, to inquire whether 
Servius is really entitled to the credit of the private judga 
His reforms in other directions were such as to render some 
change in existing judicial arrangements all but imperative. 
He was enormously increasing the number of the citizens, — 
that is to say, of those who were to enjoy in future the 
privileges of quiritarian right, — and multiplying the sources 
of future disputes that would have to be determined by the 
tribunals. Not improbably, too, if there be any truth in the 
statement that he was the author of some fifty laws about 
contracts and crimes,^ he thought it right to make some 
regulations for further restraining self-help, and for assuring 
something like uniformity of practice in fixing the amount 
of composition or reparation for minor wrongs. All this 
augmented the burden of the judicial office; so that the 
account we have of the institution by Servius of private 
Judices, acting on a reference from him when he found a 
good cause of action averred, is more than credible. 

The question remains, however, was it his intention that 
those judges of his should have no official character, but 
should be selected from among the patrician citizens for 
each case as it arose, in the ordinary case sitting singly 
(uniis judex) ? Or was it a collegiate court or courts that 
he established ? Pomponius alludes to two such courts, 
that of the centumviri and that of the decemviri litibus 
judicandis. The centumviral court ® and centum viral causes 



' Dion., iv. 13. It is said they were repealed by his successor on the throne ; 
" ignored " would be a better phrase, seeing that apparently the g^reat majo- 
rity of them at least were not comitial enactments, but only instructions to 
the newly instituted judieea. 

^ Literature : Schneider, De Cvirali judieio apud Somano8, Rostochii, 1834, 
and rev. by Zumpt, in Richter's KriL Jakrb,, vol iiL (1839), p. 475 iq, ; C. 
G. Zumptj Uther Ursprung, Fornix u. Bedeutung d, CenUnnviralgerichts, Berlin, 
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are often referred to by Cicero, and the range of their juris- 
diction seems to have included every possible question of 
manus in the old sense of the word, — status of individuals, 
property and its easements and burdens, inheritance whether 
testate or intestate ; in other words, all questions of quiri- 
tarian right. By the time of Gains the only matters appa- 
rently that were brought before it were questions of right 
to an inheritance of the fus civile ; but the spear, the emblem 
of quiritarian right generally, was still its ensign.® We have 
no distinct reference to its existence before the beginning of 
the sixth century ; ^® but the nature of its jurisdiction, and 
the consideration that transition from a court of one judge 
to a court of a hundred is the reverse of what experience 
of Boman procedure would lead us to expect, induces the 
belief that its origin must have been comparatively early, 
and due probably to Servius. But it is impossible to accept 
the opinion, even of so eminent an authority as Bethmann- 
Hollweg,^^ that it was a plebeian court composed of plebeian 
members, and intended to administer justice only to plebeian 
citizens ; that would be to run counter to all we read of the 
monopoly of the law in the hands of the patricians ^^ until 
the publication of the Flavian collection in the middle of the 
fifth century (p. 262), and to render unintelligible what Livy 
says of the honours conferred on its author by the grateful 



1838 ; Hoflchke, Sent, TuUius, p. 585 tq.; Bachofen, De JRomanorum JudiciU 
eivUibtu, Gottingen, 1840, p. 9 »q, ; Puchta, Jnttitut., vol. L § 158 ; Keller, 
Mm. CP., § 6 ; BethmAun-Hollweg, Oeach, d, OP., vol. I § 23 ; Clark, Early 
Boman Law, p. 103 tq. ; Karlowa, R5im. CP*, p. 247 «?. 

* *' Hasta Bignum justi dominii ; . . . trade in centumviralibus judiciiB hasta 
praaponitur " (Gai., iv. 16). Pomponius {fiig, L 2, fr. 2, § 29) deaignates the 
oentumviral cx)art as Aofta, and Suetonius {.Aug,, 36) as etidumviralit hatta. 

^^ PauL Diac., in his abridgment of Festus, v. CerUumviralia (Bruns, p. 
264), says that, after the increase of the tribes to thirty-five {anno 513 u.a), 
three members were chosen from each to act as judges {eleeti ad judieandum) ; 
and that, although their number was thus 105, they were nevertheless called 
centumviri for simplicity's sake. 

" Ge$eh. d CP,, vol. i. p. 57 tq. 

^\ Li v., iz. 46, §. See also Cic., P, Mur., xi. 25. 
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plebeians. It muet have been, originally at least, a court 
of patricians, with a jurisdiction in questions of quiritarian 
right, whether arising among patricians or plebeians. 

It is Pomponius who also narrates ^^ that soon after the 
creation of the second prastorship (which was in 507 or 
thereabout) certain persons were appointed, under the title 
of decemviri litibiis jvdicandiSy to act as presidents of the 
centumyiral court. It has been attempted to identify them 
with the judices decemviri mentioned in the leges sacratae 
that followed the second secession in 305 U.C, and to carry 
their institution likewise back to Servius. The decemviri of 
Pomponius may possibly have been the successors of those 
referred to in the Valerio-Horatian laws, and whose persons 
were therein declared inviolable, like those of the tribunes and 
SBdiles. But there is no semblance of reason for connecting 
them with the Servian reforms. The Valerio-Horatian de- 
cemvirs were plebeian officials, acting under the direction 
of the tribunes and SBdiles (p. 85), and can have had no 
existence until after the institution of the tribunate.^^ 

That Servius should substitute for king and pontiffs a 
numerous court of citizens to try questions of quiritarian 
right on remit from himself was quite in accordance with 
the general spirit of his reforms. It was not mere matters 
of personal dispute they had to decide, but a law they had 
to build up by their judgments, which was to be of general 
and permanent application ; and as it was beyond the power 



^' See reference in note 9. 

^' The theories maintained in reference to the centumviral and decemviral 
courts are very various. Some identify the cerUumviri with the Romulian 
senate of 100, and the decemviri with its decern primt, e.g.f Sanio, Varroniana 
in d, Schriften d. HOm. Juristen (Leipsic, 1867), p. 123, Kuntze, Excurte, p. 
115, and (to some extent) Karlowa, p. 249. Some — cg.^ Niebuhr, Bachofen, 
and Bethmann-Hollweg — attribute the institution of both colleges to Servius 
Tullius. Others— e.^., G. G. Zumpt — hold their establishment to have been 
contemporaneous with the XII Tables ; while others again — e,g,^ Fucbta, 
Buschke, and Keller — credit Servius with the decemvirate, but postpone the 
establishment of the centumvirate to the sixth century at soonest. 
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of the king to overtake the task, what could be a more 
appropriate substitute than a court of his counsellors acting 
imder pontifical guidance ? ^* But there were many cases 
requiring judicial assistance in which no question of quiri- 
tarian right had to be determined, but only one of personal 
claim, — of alleged indebtedness, whether arising out of a 
legal or illegal act, denied either in toto or only as to its 
amount. Matters of that sort were supposed to involve no 
general principle of law, but to be rather mere disputes or 
difierences about facts, which could well be decided by a 
single judge. To meet their case was introduced the unus 
judexy appointed for each case as it arose, and acting really 
as the king's commissioner. This was the begmning of a 
system that bore wondrous fruit in after years, and that 
eventually displaced altogether the more imposing court of 
the centumvirs. 

^ Pomponius says (Dig. i. 2, fr. 2, § 6) that e?en after the XII Tables the 
college of pontiffs annually appointed one of their number to preside in private 
judicial processes. 
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CHAPTER FIRST. 

HISTORICAL EVENTS THAT INFLUENCED THE LAW. 

Section 16. — The Change from King to Consuls. 

The establishment of the consulate was not attended by the 
happy results that must have been anticipated by many of 
those who had rejoiced over the expulsion of the Tarquins. 
The retaliatory wars that followed cost Rome much of her 
territory. The influx of wealth from Etruria was suddenly 
checked ; and the return of the Tuscan immigrants to their 
own country arrested at once the trading and mercantile 
spirit that had begun to develop. An important field of 
industry was thus closed, and the poorer classes forced to 
confine themselves to petty agriculture for their means of 
subsistence. From their betters they met with little sym- 
pathy. Although in the cities of Latium the commonalty 
seem generally to have ranked as citizens, and to have had a 
substantial share in government as well as in military service 
and taxation, yet in Rome they were practically denied such 
a position ; for the constitution of the centuriate assembly 
was such as to make the vote to which they were nominally 
entitled an empty name. Patrician predominance soon 

F 
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became much more marked and oppressive than it had been 
in the time of the later kings. The consuls were not a whit 
less powerful than these had been. For they had the same 
imperium^ conferred in the same way ; and in virtue of it 
they might make and enforce what decrees they pleased, 
with little chance of impeachment on demitting office, so 
long as they were responsible only to the comitia of the 
centuries and had done nothing to impair the privileges or 
offend the prejudices of those by whom they had really been 
elected. They had much in their power in the way of alle- 
viating the position of the plebeians, healing dissensions, and 
fusing the different elements of the populace into a united 
and cohesive community ; but many did not care to take 
advantage of their opportunities, while, of the few who were 
animated by nobler sentiments, most feared to incur the 
enmity of their order, which usually consigned those who 
had courage to resist it to death or exile. The times, too, 
were adverse. Constant petty warfare drained the resources 
of the peasantry and involved them in debt, from which 
they found it almost impossible to' free themselves, — debt 
contracted to patrician money-lenders. For it was the higher 
class that monopolised the little wealth of which Rome now 
could boast; amassed partly in farming their holdings of 
public land through the agency of their clients and slaves, 
and partly by their ruthless severity towards their debtors, 
whose mortgages were rarely redeemed, and who, as a final 
resource, had too often to impledge themselves to their cre- 
ditors as the condition of a fresh advance. 

The inevitable result of this unhappy state of matters was 
a bitter feeling of hostility on the part of the plebeians to- 
wards the patricians and the new order of things, — a hosti- 
lity that manifested itself not merely in individual instances, 
but in a general and all-pervading spirit of disaffection. In 
fact, while their desire really was for equality in political 
rights and participation in the more substantial privileges 
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enjoyed by their patrician fellow-citizens, the contumelious 
treatment they received at the hands of the latter drove 
them to band themselves together for purposes of united 
action. They even went so far as to form quasi-corpora- 
tions within the limits of their tribes, and to establish their 
own tutelary divinities in Liber, Libera, and Ceres, corre- 
sponding to the divine triad of the Capitoline. They were 
thus in a position to make common cause ; and so effectually 
did they do so that frequently they refused to join in a cam- 
paign, and three times seceded in a body from the city, with 
the threat of complete severance of their connection with 
Rome. On such occasions it was only the tardy promise of 
redress of some overpowering grievance, to be embodied in 
laws under sanction of oath (leges sacratae), and appeals to 
their patriotism and common interests in face of an enemy, 
that induced them to forego their resolution. 

Section 17. — Political Inequalities Removed. 

It was not by any comprehensive and well-digested re- 
form, dictated by considerations of justice, that the plebeians 
at last attained a position of political equality with the 
higher order, but by fragmentary legislation wrung from 
time to time from the latter against their will, and when 
Rome was in peril from dissensions within or hostile demon- 
strations from without. It was the first secession in the 
year 260 U.C., in resentment of the failure of M. Valerius to 
obtain the approval of the patricians for his proposals for 
alleviation of the condition of insolvent debtors, that brought 
about the tribunate. The enactment that established it was 
the result of a treaty between the two orders, as solemn 
almost as if it had been concluded with fetial ceremonial 
between two independent states. With the institution of 
the new office the plebeians obtained a leverage power that 
stood them in good stead in their subsequent contests ; for 
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in their tribunes, whose persons were declared sacred and 
inviolable, and whose number in course of time was in- 
creased to ten, they obtained representatives who could 
officially expose their grievances, and protectors who within 
the city could stop the execution of a decree or the levy for 
a campaign, could impose fines on those disobeying their 
orders, could bring even a consul to trial for official mis- 
deeds, and could prevent the election of new magistrates 
when complaints were too long unheeded. 

Still greater compactness was given to the plebeians as a 
power in the state by the constitutional recognition in 283 
of the elective and legislative competency of their council 
{concilium plebis). It had often met before, and often passed 
resolutions (plebiscita)} It was now, however, that for the 
first time it took its place as one of the institutions of the 
commonwealth, and that its resolutions became of indisput- 
able authority amongst the plebeians themselves ; although 
they were binding upon the citizens as a whole only when 
— as occasionally happened — ^they had been sanctioned by a 
senatusconsult.^ 

The second secession in 305 resulted in the overthrow of 
the decemvirate, which had been created to give effect to 
the demands of the plebeians for a codification of the law ; 
and was followed immediately by the Valerie- Horatian laws, 
re-establishing the previous magisterial regime. One of 
their provisions was that whoever should harm a tribune of 
the people, an aedile, or one of the " ten-men judges " should 
forfeit his head to Jupiter and his fortune to Ceres.^ The 
eediles here referred to had been first appointed on the insti- 

^ The Icilian law, empowering the tribune presiding at an assembly of the 
plebeians to prevent by very stringent means its disturbance by patricians, is 
attributed by Dionysius to the year 262 ; some historians, e.g,, Schwegler, 
doubt the accuracy of bis date. 

* As in the case of the Terentilian law, which resulted in the compilation 
of the XII Tables, the Canuleian law sanctioning intermarriage of patricians 
and plebeians, &c. 

> Li v., iiL 55. 
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tution of the tribunate ; they were the assistants of the tri- 
bunes, had supervision of the market in which the plebeians 
disposed of their produce, were keepers of the temple of 
Ceres,* and specially charged with the custody therein of 
senatusconsults confirmatory of plebiscits. The ten-men 
judges (jvdices decemviri) probably owed their institution 
to the tribunes themselves ; they seem to have been judges 
in civil causes arising between plebeians, officiating on a 
remit from a tribune or SBdile. 

According to Mommsen, the creation of the comitia of the 
tribes was due to the same Valerio-Horatian laws.* If this 
was so, the object must have been not so much to favour 
the plebeians as to weaken the power of the tribunes. For 
while the new assembly, like the concilium plebis, was based 
on the tribal organisation with a tribal vote, yet the patri- 
cians as well as the plebeians had access to it, and its con- 
vocation and presidency were competent only to patrician 
magistrates. While there was in it, therefore, a semblance 
of concession to the plebeian preference for tribal arrange- 
ment, it was the magistrate who convoked it that^had the 
right to say what proposals should be submitted to it. It 
had this advantage, — that its resolutions were leges even 
without approbatory senatusconsult ; but also this disad- 
vantage, — that, like the resolutions of the centuries, they 
did not take rank as leges without the authority of the 
fathers {auctoritas patrum)y latterly, it is true, very much a 
matter of form, and from the time of the Publilian law of 
415 conferred in advance. Whatever may have been the 
exact relation in which the two assemblies stood to each 
other constitutionally, there was difierence enough between 

* It has been suggested that their original official designation may have 
been aedilea Cereri-a, 

" Mommsen, Jtom, FortcL^ voL i. p. 164. He holds that the passage in 
Livy, **ut, quod tributira plebs jussisset, populum teneret/' should read 
*' quod tributim populus jussisset," &c See also Karlowa, ROm, MO., 
p. 118 aq. 
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them to prevent an amalgamation ; each went its own course, 
the one summoned and presided over by a consul or the 
praetor, the other always by a tribune ; the comitia of the 
tribes occupying itself with occasional general legislation on 
matters of private law, the council of the plebeians, more 
active than the other, devoting its attention more particu- 
larly to the redress of grievances that specially affected its 
own constituent members. All the latter needed to make 
it as efficient a legislative machinery as the former was that 
its resolutions should rank as leges without the necessity of 
a confirmatory senatusconsult. Livy says that the Publilian 
law of 415 contained a provision to that effect ; but in this 
he is uncorroborated by any other authority. It was by the 
Hortensian law of 467, passed immediately after the third 
secession, that the amendment, if ever before proposed, was 
at last definitively effected ; " it declared," says Gains, " that 
plebiscits should be of force universally, and thus put them 
on an equality with comitial enactments." And from that 
time there can be little doubt that the patricians, now a 
body numerically insignificant, were firee to take part in the 
votes of their tribes in the plebeian assembly whenever they 
were so minded. 

Not less resolute and successful were the plebeians in 
asserting their claim t« participate in the honours of the 
state. But it was a harder fight. The argument with 
which ever and again they were met was that the supreme 
government of the divinely-founded and divinely-protected 
commonwealth could not possibly be intrusted to men whose 
descent disqualified them for communion with the gods 
{auspicia) ; that to place the holies {res divinae) of the city 
in profane hands would be to draw down upon it the wrath 
of heaven. The first determined contest about the matter 
was in 309. A provision in the XII Tables a few years 
previously had declared marriage unlawful between patri- 
cians and plebeians. C. Canuleius carried in the council of 
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the plebeians a resolution that this obnoxious enactment, a 
standing proclamation of social as well as political inequality, 
should be repealed ; and to it he appended a second, — that 
the consulate should be opened to the plebeians. With 
these in his hand he presented himself before the senate 
(to which the tribunes had the entry, but without a vote), 
and demanded a confirmatory senatusconsult. After much 
strong language, much contemptuous denunciation of the 
looseness of the matrimonial relations of the lower order, 
sanctioned by no auspices and hallowed with no sacrifice, 
and much declamation more or less sincere about the divinity 
of the commonwealth, the senate was persuaded to accept 
the first resolution, but refused to adopt the second. Canu- 
leius was disposed to rest satisfied with his victory, conceiving 
— and events proved he was right — that once mixed mar- 
riage should be not sanctioned merely but realised, a few 
years would suffice so far to efiace distinctions as to render 
the advance to complete equality comparatively easy. His 
colleagues, however, insisted on proceeding with the second 
resolution. The result was a compromise, whereby it was 
arranged that for the consuls six military tribunes with 
consular powers should be substituted, three from each of 
the orders ; but, though the new magistrates were elected, 
it was more than forty years before a plebeian had a place 
among them. 

In 378 a still bolder proposal was made by 0. Licinius 
Stole, one of the tribunes, who had married a daughter of ^a 
distinguished patrician, and L. Sextius, one of his colleagues. 
They submitted three rogations to the plebeian assembly, 
the first demanding that consuls should again be elected 
instead of military tribunes, the second dealing with the 
occupancy of the state lands (§ 19), and the third with the 
law of debt (§ 20). His proposals were promptly passed by 
the plebeians, but at once rejected by the senate. For nine 
years did the contest last ; eight times were the identical 
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measures voted by the one body, only to be thrown out by 
the other. All this time Licinius and his colleagues were 
regularly re-elected by their grateful and determined con- 
stituents ; and for the last five years of it, in the hope of 
bringing the senate to reason, they employed their veto to 
prevent the election of the supreme magistrates. It was 
only when a war with VeUtrae became imminent that the 
patriotism of Licinius induced him to withdraw it. His 
forbearance brought its reward ; for in 387 he had the satis- 
faction of seeing his proposals accepted, and in the year 
following, his colleague, L. Sextius, installed as the first 
plebeian consul. But the installation was to an office shorn 
of some of its prerogatives. For, just as the regiTnen morum 
and virtual control of admission to the senate (lectio senatus) 
had been severed from the consular prerogative and con- 
fided to a patrician censor when the military tribunate was 
established, so was the supreme judicial office {jurisdictio) 
divorced from the consulate when thrown open to plebeians, 
and intrusted to a patrician praetor (p. 242), the custody of 
the temples being at the same time committed to curule 
asdiles. Not for long, however, did the severance last. 
With the admission of the plebeians to the consulate the rest 
was but a matter of time. Within thirty years the dictator- 
ship, censorship, and praetorship had ceased to be exclusively 
patrician offices. The last step was gained in the Ogulnian 
law of 454, which threw open the pontificate ; although it was 
not until 502 that a plebeian actually reached the supreme 
dignity oi poTvtifex maximum. 

Section 18. — Uncertainty of the Law. 

The later kings, with exception of the last, in their desire 
to conciliate the plebeians, whom Cicero says they regarded 
as in a manner royal clients, were careful that justice should 
be administered to them in their private relations, if not as 



SECT. i8.] UNCERTAINTY OF THE LAW. 89 

citizens entitled as of right to claim the protection of the 
laws, yet as subjects to whom to deny it would be alike a 
patronal betrayal of trust and a grave mistake in policy. 
Servius's reputed fifty enactments about contracts and 
wrongs were probably nothing more than a series of in- 
structions to those whom he deputed to act under him as 
judges (p. 67) ; but their attribution to him indicates an 
effort on his part to secure that the dispensation of justice 
should neither be neglected nor left to caprice or haphazard, 
one rule to-day and another to-morrow. With the consulate, 
and the disregard 'of the laws and instructions of the kings, 
all this was changed. The consuls, with their harassing 
military engagements, could have little time to devote to 
their judicial functions or properly to instruct those to 
whom they delegated the duty of investigating and adjudi- 
cating on the merits of a complaint ; and the yearly change 
of magistrates must itself have been a serious obstacle to 
uniformity either of rule or practice so long as the law 
rested on nothing but unwritten custom. One can well 
believe, too, when feeling was so embittered between the 
orders, that it was no rare thing for a consul to use his 
magisterial punitive powers (coercitio) with undue severity 
when a plebeian was the object of them, or to turn a deaf 
ear to an appeal for justice addressed to him from such a 
quarter. The state of matters had become so intolerable 
that in the year 292 the demand was made by C. Terentilius 
Arsa, one of the tribunes, that a commission should be ap- 
pointed to define in writing the jurisdiction of the consuls, so 
that a check might be put on their arbitrary, high-handed, 
and oppressive administration of what they were pleased to 
call the law. His colleagues induced him for the moment not 
to press his demand, which he was urging with a violence of 
invective that was unlikely to promote his object. But next 
year they made common cause with him, requiring that the 
whole law, public and private, should be codified, and its 
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uncertainty thus as far as possible be removed. After a few 
years' delay upon one pretence or another, preliminary steps 
were taken for giving effect to a demand that in itself was 
too reasonable to be withstood ; and in the years 303 and 
304 the result was seen in the Twelve Tables, which became 
the basis of the bulk of the jvs civile. Their history, sources, 
and contents will be explained hereafter (§§ 21-24). 

SEcxroN 19. — The Public Lands. 

The disposal of territory acquired by conquest, especially 
that part of it which was neither assigned gratuitously 
{offer assignatus) nor sold {ager qyuestorius) to citizens as 
private property, was at all times a source of more or less 
bad feeling and contention. There were many ways of deal- 
ing with it. Land in cultivation at the time of its conquest, 
or at least so much of it as was taken from its old occu- 
pants, was usually let for short terms for a money rent 
(vectigal), while the better pasturage was dealt with in the 
same way, the rent (scriptura) being proportioned to the 
number of cattle put to graze upon it. Uncultivated lands 
(agri occupatorii) were left free to the occupancy of the first 
comer who was prepared to recognise the state's ownership 
by payment of a tithe of all standing crops, and half-tithe of 
all hanging fruits gathered by him. Lands of this sort in the 
occupancy of any particular individual were technically known 
as possessiones, and their holder as possessor. Not being 
private property, though capable of transfer by sale or gift, 
and of passing by succession just as if they were, such lands 
never figured in their occupants' pages in the valuation-roll 
(p. 56) ; no military service was rendered nor any tribute 
paid in respect of them. This was what rendered them so 
valuable. It was from them that the patricians derived 
their wealth. By the agency of clients, freedmen, and 
slaves, they were able to make them very productive with- 
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out much personal effort. And for long they had the 
monopoly of them. Yet not of right, but only by force of 
custom and by their commanding influence. Although 
their exclusive occupancy of them in the early years of 
Rome was due to the very simple reason that they alone 
were citizens, yet when the plebeians were admitted to the 
franchise, and the territory largely increased, they refused 
to abate anything of their pretensions, which they sought 
to justify on the ground of patrician privilege. What was 
worse, the tithe was neglected, and the state revenues 
thereby so much diminished. The pasture land, too, was 
treated in much the same fashion, — the use of it denied to 
the humble citizen, and confined by the senate to the patri- 
cians and a few of the wealthier members of the lower order, 
who often managed to evade payment of their rent through 
the indulgence of the quasstors whose duty it was to exact 
it. And what was quite as great a hardship was this, — 
that while the plebeian was subject to tribute in respect of 
the cattle with which he worked his farm, the patrician 
herds grazing on those public pastures, as they were not res 
mancipi, were liable to no such burden. 

The first serious attempt to redress those grievances was 
that made by Sp. Cassius, in co-operation with the tribunes, 
in the year 268. He aimed at three things, — the curtail- 
ment of the privileges asserted by the patricians, the regular 
collection of the dues leviable alike for the possemones and 
the pasturage, and the instant distribution of some of the 
lands taken in recent conquests amongst the poorer citizens 
by whose prowess they had been won. His scheme mis- 
carried; but subsequent agrarian proposals modelled upon 
it, and usually introduced immediately after some fresh con- 
quest, were more fortunate. Yet on the whole they failed 
to ameliorate the position of those for whose benefit they 
had been passed. A poor plebeian was not able to culti- 
vate to advantage anything but a small plot he could work 
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himself with the aid of his sons ; and even this fell all too 
soon into the hands of some capitalist, either by purchase or 
by foreclosure of a mortgage. And so, notwithstanding all 
the efforts of legislation to distribute the land, it continued 
to accumulate in the hands of a few. This was what led 
to the agrarian provisions of the Licinio-Sextian law of the 
year 387, — that no citizen should hold more than 500 
jugers of arable land, or put to graze more than one hundred 
oxen and five hundred sheep upon the public pastures ; 
while every occupant of arable land was to employ on it as 
much free as slave labour. Although by various devices 
the restrictions imposed were easily evaded, yet the passing 
of the enactment waa in itself a declaration that gentile 
privilege, if it had ever existed, was no longer admitted. The 
object of later agrarian laws was usually to withdraw portions 
of the ager publicus from their possessors for distribution 
(assignatio) among poorer citizens as owners ; the Licinian 
law had disposed for ever of any pretence of right on the part 
of the patricians to exclusive occupancy of the domain land. 

Section 20. — The Law of Debt. 

The tumults and seditions so frequent in Rome during 
the first two centuries of the republic are more frequently 
attributed by the historians to the abuses of the law of 
debt than to any other cause, social or political. The cir- 
cumstances of the poorer plebeians were such as to make it 
almost impossible to avoid borrowing. Their scanty means 
were dependent on the regular cultivation of their little 
acres, and on each operation of the agricultural year being 
performed in proper rotation and at the proper season. But 
this was every now and again interfered with by wars which 
detained them from home at seed-time or harvest, practically 
rendering their farms unproductive, and leaving them and 
their families in straits for the commonest necessaries of 
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life. A poor peasant, in such a case, had no alternative but 
to apply to a capitalist for a loan either of com or money. 
But it was not to be had without security, and- rarely 
without interest. It was not that the lender doubted the 
borrower's honesty and willingness to repay his debt; it 
was rather that there was every chance that next year a 
fresh war might again interfere with the latter's agricultural 
operations, leave him again without a crop, and thus render 
repayment impossible. And so, while interest accumulated 
and was periodically added to capital, new loans had year 
after year to be contracted as long as any acres remained 
that could serve as a security ; failing all things, the debtor 
had to yield himself to his creditor in de facto servitude. 
This was a result of the transaction with the copper and the 
scales, technically known as nexum^ whose origin has already 
been referred to (p. 67). It was bad enough at the best, 
but horrible in its abuse. For, not content with the slave's 
work he exacted from his debtor, the creditor too often put 
him in chains, and starved him and flogged him, as if really 
and truly a slave instead of still a Roman citizen. For 
that the status of the nexiy notwithstanding their bondage, 
was still that of freemen and citizens is clearly demon- 
strated by the fact that again and again, when there was a 
scarcity of fighting men to face an approaching enemy, their 
creditors were required to release them for the term of the 
campaign, reclaiming them when it was over. To such a 
height did the system grow, that often those free bondmen 
might be reckoned by thousands, and that the saying was 
almost justified that every patrician's dwelling had become 
a private prison-house.^ For it so happened, owing to 
causes already explained, that for a long time it was almost 
exclusively in patrician hands that capital had accumulated, 
so that they were the lenders and oppressors, and the poor 
plebeians the borrowers and oppressed. 

1 Li v., vL 36. 
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Many were the commotioDS and frequent the revolts to 
which such a state of things gave rise. It could hardly be 
otherwise. They were no fraudulent bankrupts or reckless 
speculators those miserable objects who appeared from time 
to time in the market-place, with lacerated shoulders, tattered 
garments, and famished countenances, to relate the story of 
their wrongs, but brave citizens who had been reduced to 
insolvency by a vicious system, which required them at a 
day's notice to leave their fields unsown or unreaped in 
order to fight the battles of the commonwealth, and that 
(till the year 848) at their own cost.^ According to Livy, 
it was the sight of one of those wretched next, and the tale 
he told his old comrades of the sufferings he had endured, 
that was the immediate incitement to the first secession. 
The establishment of the tribunate was its great constitu- 
tional result; but that gave no relief so far as the treat- 
ment of a debtor by his creditor was concerned; for the 
tribunes could not interfere with 'the action of a private 
citizen, but only with that of an oflScial. The same enact- 
ment, however, that created the tribunate and ita jus auxUii, 
contained a provision that to many must have been even 
more welcome, — that all debts were to be remitted and all 
Tuxi to be liberated.^ This, if not actually the first,* was at 
all events a forerunner of a long series of enactments for 
ameliorating the position of those who had been obliged to 
borrow money and by no fault of their own were unable to 
repay it. There were laws to repress usury : for example, 
a provision of the XII Tables making the unciarium fenus — 
i.e., one-twelfth of the capital, or 8J per cent, yearly — ^the 
maximum rate, and imposing a fourfold penalty on its con- 
travention ; a law in the year 407 reducing the rate to 4 J 

^ Aug., Dt Civ. De'ij \\. 18. 

' Dion., vi. 83, vii. 49. See on this, and on the silence of Livy in regard to 
it, Schwegler, Rom, GescJu, vol. ii. p. 259. 

* DionysiuB (iv. 9) vaguely attributes some similar measures of relief to 
ServiuB TuUius. 
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and giving debtors three years' grace; and the Genucian 
law of 412, making the taking of interest altogether illegal, 
but which, as one might expect, soon became a dead letter. 
And there were enactments remitting debt on terms that were 
ever varying, snch as one of the Licinio-Sextian laws of 
387 U.C, — that interest already paid should be imputed to 
reduction of principal, provided the balance was paid off in 
three annual instalments. 

Finally came the Poetilian law of 428.^^ Its occasion, 
purpose, and effect have been subjects of much discussion, 
and will be referred to in describing the contract of nexum 
(§ 31) — the transaction whereby a borrower gave his credi- 
tor the right to apprehend him on his failure to fulfil his 
obligation of repayment, and, without any process of law, 
carry Mm home and detain him, and employ hie services as 
de facto (though not de jure) a slave. This apparently was 
the extent of the creditor's right, depending on consuetude 
rather than statute. But it had become frightfully abused ; 
their jv^ detinendi being regarded by creditors not as 
affording them the means of obtaining through their debtor's 
industry substantial satisfaction for their pecuniary losses, 
but rather as entitling them to inflict as punishment every 
sort of cruelty and torture and indignity. It was recog- 
nised that nothing loss would suffice than the total abolition 
of the nexum as a contract between lender and borrower. It 
was a serious matter, for it was the sacrifice of one of the 
most potent compulsitors to fidelity to one's engagements ; ^ 
but no half measures would do ; the root of the matter had 
to be reached ; all the then nexi were liberated, and nexal 
contract forbidden for the future.' 



• Li7., viii. 28 ; Cic., De Rep., iL 34, § 59. 

' " Victum eo die ingens vinculum fidei " (Liv., viiL 28, § 8). 

' " Propter unius libidinem omnia nexa civiuin liberata, nectierque postea 
deaitum" (Cic., De JUp., iL 84, § 59). **Eo anno plebei Romanae velut 
aliud initium libextatiB factum est, quod necti desierunt" (Liv., viii. 28, § 1). 
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This could not, of conrse, obviate the necessity for or the 
practice of borrowing, nor remove all chance of future agita- 
tation by the poorer classes about the burden of their debts. 
The right of the creditor at his own hand to apprehend and 
incarcerate his debtor was gone ; so were the chains and 
hideous cruelties to which the latter had so often been 
subjected. But his detention as a judgment-debtor and on 
the warrant of a magistrate was still open to his creditor, 
who was still entitled to utilise his services until he had 
wiped off with his labour the sum of his indebtedness (§31). 
And one of indebtedness still continued to be the normal 
condition of the poorer plebeians, and an ever-festering 
source of discontent. It was this that caused the third 
secession, as it had caused the first ; and with the Horten- 
sian law, which was the issue of it (p. 86), was coupled a 
scheme of relief for insolvents. In the next period there 
was quite a series of measures devised for the same purpose, 
some of them accomplishing it by increasing the nominal 
value of the currency, and others, such as the Valerian law 
of 668, by simply wiping out the debts to the extent of a 
half or three-fourths. It was only by the Julian cessio 
honorum (706 A.U.C.),® however, which entitled a debtor to 
his discharge on formally giving up everything to his 
creditor, that the position of insolvents was really greatly 
ameliorated, and their confinement or incarceration avoided. 

'*Ita nexi soluti, cautumqne in posteruzn ne necterentur" (/&., 9). There 
were other provisions of the statute that applied to judgment-debtors {judt- 
catif addicti), which are referred to in § 36. 
8 Caes., £. C, iU. 1 ; Dio Cass., xll 37. 
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CHAPTER SECOND. 

THE TWELVE TABLES. 

Section 21. — Their Compilation. 

The circumstances that occasioned the compilation of the 
XII Tables have been alluded to in Section 18. The first 
practical step towards it was taken in the year 300, in the 
despatch of a mission to Greece and the Greek settlements 
in Southern Italy, to study their statute law and collect any 
materials that might be of service in preparing the projected 
code. It may well be doubted whether the embassy ever 
went so far as Athens. It was quite unnecessary that it 
should, seeing how easily transcripts of Greek legislation 
were to be obtained in Cumse and other Ionic colonies not 
far from home, as well as in the Greek settlements in Lower 
Italy and Sicily. On the return of the three ambassadors 
in 302, all the magistracies were suspended, and a commis- 
sion of ten patricians {decemviri legibus scribundis) appointed 
with consular powers, under the presidency of Appius 
Claudius^ for the express purpose of reducing the laws to 
writing. In this task they had the assistance as interpreter 
of one Hermodorus, an exile from Ephesus, whose presence 
seems to confirm the narrative of the previous collection of 
Greek material. Before the end of the ensuing year (303), 
the bulk of the code was ready, and was at once passed 
into law by the comitia of the centuries, and engraved or 
impressed on ten tables of wood, probably faced with stucco, 
which were displayed in the Forum. Next year the decem- 

virate was renewed with a slight change o{ personrul, but 

o 
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under the same presidency as before ; and in the comrse of 
a few months it had completed the supplemental matter, 
which was passed in due form, and displayed on two other 
tables, thus bringing the number up to twelve, and giving 
the code its ofScial name of Lex XII TaJmlarum. 

Section 22. — Their Soubces. 

There were provisions in the Tables that were almost 
literal renderings from the legislation of Solon ; this is so 
stated, with reference to particular enactments, by both 
Cicero and Gaiu&^ Others again bore a remarkable corre- 
spondence to laws in observance in Greece, such as the pro- 
vision that the conveyance following on a sale should not 
carry the property until the price had been paid or security 
given for it to the seller,^ and the rules about theft dis- 
covered with loin-cloth and platter (/urtum linteo et lance 
concejptum)^ but which there is no authority for saying were 
directly borrowed.* By far the greater proportion of them, 
however, was native and original. Not that they amounted 
to a general formularisation of the hitherto floating customary 
law; for, notwithstanding Livy's eulogium of them as the 
fountain of the whole law, both private and public,* it seems 
clear that many branches of it were dealt with in the Tables 
only incidentally, or with reference to some point of detail. 
The institutions of the family, the fundamental rules of suc- 

^ Cic, De Leg,f ii. 23, § 69, in reference to the regulations about funerals in 
Table X ; Gai., lib. 4. ad XII Tab., in Dig., x. 1, fr. 13, and xlvil 22, fr. 4, in 
reference to other provisions. 

' A provision attributed to the XII Tables by Justinian {InM., ii. 1, 41), 
which bears a close resemblance to a statement of Greek law by Theophrastus ; 
see Hofmann, Periculum beim Kaufe (Vienna, 1870), p. 172, and his Beitrage 
tur Geach. d. Griech. u. Rom. Mechts (Vienna, 1870), p. 71. 

* Aristoph., Nibb., 497 sq.^ and scholia to 499. 

* On the whole subject see a paper by Hofmann " On the Influence of Greek 
Law on the XII Tables," in his Beitrage^ p. 1 sq. 

' Li v., iii. 34, where he calls them not only "fons omnis public! privatique 
juris," but ** corpus omnis Roman! juris." 
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cession, the solemnities of such formal acts as mancipation, 
neocurriy and testaments, the main features of the order of 
judicial procedure, and so forth,^-of all of these a general 
knowledge was presumed, and the decemvirs thought it 
unnecessary to define them. 

What they had to do was to make the law equal for all, 
to remove every chance of arbitrary dealing by distinct 
specification of penalties and precise declaration of the 
circumstances under which rights should be held to have 
arisen or been lost, and to make such amendments as 
were necessary to meet the complaints of the plebeians 
and prevent their oppression iu name of justice. Nothing 
of the customary law, therefore, or next to nothing, was 
introduced into the Tables that was already universally 
recognised as law, and not complained of as either unequal, 
indefinite, defective, or oppressive. Only one or two of the 
laws ascribed to the kings reappeared in them, and that in 
altered phraseology ; yet the omission of the rest did not 
mean their repeal or imply denial of their validity ; for some 
of them were still in force in the empire, and are founded 
on by Justinian in his Digest. Neither were any of the 
laws of the republic anterior to the Tables embodied in 
them, although for long afterwards many a man had to sub- 
mit to prosecution under them and to sufier the penalties 
they imposed. In saying, therefore, that for the most part 
the provisions of the decemviral code were of native origin, 
all that is meant is that they were the work of the decem- 
virs themselves, operating upon the hitherto unwritten law 
in the directions already indicated. 

Section 23. — Their Remains and Reconstruction. 

It is probably quite true that the original tables were 
destroyed when Rome was sacked and burned by the Gauls. 
But they were at once reproduced, and transcripts of them 
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mnst have been abundant if, as Cicero says was still the 
case in his youth, the children were required to commit 
them to memory as an ordinary school task.^ This renders 
all the more extraordinary the fact that the remains of them 
are so fragmentary and their genuijieness in many cases so 
debatable. They were embodied in the Tripertita of Sextus 
Aelius Paetus (p. 262) ; they must have formed the basis 
of all the writings on the jus civile down to the time of 
Servius Sulpicius Rufus (who first took the praetor's edicts 
as a text), and they were the subjects of monographs by L. 
Acilius Sapiens in the latter half of the sixth century of 
Rome, by Servius Sulpicius Rufus himself in the end of the 
seventh or beginning of the eighth, by M. Antistius Labeo in 
the early years of the empire, and by Gains probably in the 
reign of Ant. Pius. Yet a couple of score or so are all 
that can be cdlected of their provisions in what profess to be 
the ipsissiTna verba of the Tables, (though in a form in most 
cases more modem than what we encounter in other remains 
of archaic Latin). These are contained principally in the 
writings of Cicero, the Nodes Atticae of Aulus Gellius, and 
the treatise De verborum significatione of Festus, the two 
latter dealing with them rather as matters of antiquarian 
curiosity than as rules of positive law. There are many 
allusions to particular provisions in the pages of Cicero, 
Varro, Gellius, and the elder Pliny, as well as in those of 
Gains, Paul, Ulpian, and other ante-Justinianian jurists. 
But such allusions, in the case of the later writers at least, 
must be accepted with caution. For it is often difficult to 
know whether it is the text itself that was their source of 
information, or not rather the readings of the interpreters 
(p. 262) ; whose rules, as is well known, were often nothing 
more than analogical applications of provisions of the Tables,^ 

1 Cia, De Leg., u. 28, § 68. 

' E.g., the tutory-of-law of patrons ; attributed to the Tables only per con- 
sequentiam (GaL, i 165 ; Ulp., xL 3). 
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or arbitraiy constructions of them suggested by considera- 
tions of social policy.* 

With such disjecta membra to operate upon, the work of 
reconstruction has been beset with difficulties. The ques- 
tions that had to be encountered at the outset were these : — 
(1) were the provisions of the Tables arranged systemati- 
cally ? and (2) if they were, did they run on continuously, 
or was each Table in a manner complete in itself? The 
earlier editors, or at least some of them, seem to have as- 
sumed an answer to the first question in the negative, and 
accordingly adopted an arbitrary arrangement of the frag- 
ments; that of Charondas, for example, in 1578, was into 
public, private, and sacred law. Latterly, and ever since 
the appearance of the reconstruction of Jac. Gothofredus 
(Godefroi) in 1616, the editors have proceeded on the as- 
sumption that not only were the individual laws arranged 
upon a definite plan^ but that each Table was complete in 
itself. But they are far from unanimous as to the sequence 
of the Tables or the proper allocation of the fragments 
amongst them. There are not more than four or five of 
the latter whose positions are expressly defined by ancient 
writers ; and two or three more are said to have been the 
work of the decemvirate of 804, and therefore must have 
been in one or other of the two last and supplemental 
Tables. Beyond these much is left to the ingenuity of the 
reconstructors. 

They have relied for guidance mainly on Gaius's commen- 
tary on the decemviral code and on Julian's consolidation of 
the praetorian edict The commentary is in six books, in 



' E.g., the exclusion of all women except sisters of an intestate from suooes- 
sion as agnates. Gains (iii 23) says this was provided in the statute ; while 
Justinian, on the authority of Paul (in a commentary of his on the Tertul- 
lian senatuBConsuIt) assures us {Cod,, vi 58, 14, § 1, Intt iii 2, 8) that it 
was due to the restrictive interpretation of the jurists. Says Ulpian {Dig., L 
16, 6), " Verbum * ex legibus ' sic accipiendum *e3t : tarn ex legum sententia, 
quam ex verbis.'* 
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which Gaius is sapposed to have followed the order of his 
text, devoting one book to every two Tables ; but as the 
excerpts from them in the Digest are few, and refer to only 
a small number of the matters we are assured were dealt with 
by the decemvirs, their value as a guide seems to have been 
overrated. There is a sort of tradition that, as Justinian 
in his Digest and Code followed the order of the Edict, so Sal- 
vius Julianus, in consolidating the latter, followed the order 
of the XII Tables ; and of this clue the editors have availed 
themselves so far as it goes. The latest of them, Voigt, relies 
in addition on the order of matters in the various commen- 
taries on the treatise of Sabinus (p. 318) on the jiLS civile 
(Sdbini libri tres juris civilis).* As those conmientaries run 
parallel throughout, he concludes that they closely follow 
the sequence of the treatise with which they are dealing ; 
and this, he holds, corresponded exactly to the Tripertita of 
Sextus Aelius Paetus (p. 262). But the Tripertita included 
the XII Tables, arranged, as is supposed, in their legal 
order; and so, through Sabinus and his commentators, 
Voigt obtains a guide of some value, and which has the 
advantage of being a good deal earlier than those mainly 
followed by his predecessors in the work of reconstruction. 
The misfortune is that it is impossible to arrive at a gene- 
rally accepted tabulation for purposes of reference ; Dirksen 
differs from Gothofredus, Schoell to a slight extent from 
Dirksen, and Voigt very materially from all of them. There 
is unanimity as to the order and contents generally of the 
first three Tables, and the contents of the tenth ; but as 
regards the others there is considerable divergence, — ^Dirk- 
sen, for example, placing the fragments relating to succes- 
sion in the fifth Table, while Voigt places them in the 
fourth. It is safer, therefore, when referring to a provision 

^ See his paper " Ueber das Aelius und Sabinus System,*' in the AbhandL 
(Pk!L IliaL CL)(L K. Sdchi. GesdUch. cL Witterueh., vol. vii. p. 320 sq,; also 
his XII Td^dn, vol I p. 55 sq. 
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of the Tables, to quote the ancient writer on whose authority 
it is said to have been contained in them, without conde- 
scending upon table or law. For, after all, the sequence is 
of little importance, and is throughout purely conjectural.^ 

Section 24. — General Characteristics of the Laws 

IN the Tables. 

In form the laws of the tables were of remarkable brevity, 
terseness, and pregnancy, with something of a rhythmical 
cadence that must have greatly facilitated their retention in 
the memory. For example : — " Si in jus vocat, ito. Ni it, 
antestamino. Igitur em capito. Si calvitur pedemve struit, 

^ Dirksen's Uebenicht der hi$heriffen Vermiche sur Kritik u. Herttdlung d, 
ZvjUBif-Tafd-FragmmU (Leipsic, 1824) supplies the basis of aU the later work 
on the Tables anterior to that of Voigt. Schoell, in bis Ltgu XII Tab, 
rdiqaiat (Berlin, 1866), made a valuable contribution to the literature of the 
subject from a philological point of view. His version has been adopted sub- 
stantially by Bruns in his Ponta juris romani atUiquif p. 16 tq., and Words- 
worth, in his FragmaUd and Specimena of Early Latin (Oxford, 1874), p. 263 
9q, The latter, in a subsequent part of his volume (pp. 502-538), has added 
notes, historical, philological, and exegetical, which constitute a valuable com- 
mentary on the Tables as a whole. Voigt's two volumes, under the title of 
Oe$ehichte und Syttem dea Civil- und Criminal- Becktes^ foie-Proeeasei, der XII 
Tafdnf nebst deren Pragmenten (Leipsic, 1883), contain an exposition of the 
whole of the earlier ^im civile^ whether embodied in the Tables or not. The 
history of them occupies the first hundred pages or thereby of the first volume : 
his reconstruction of fragments and allusions — a good deal fuller than any 
earlier one, and supported by an imposing array of authorities, but not to be 
accepted without caution — is in the same volume, pp. 693-737. The following 
is an outline of the arrangement generally adopted, with Voigt's variations : — 
L Summons, and initial procedure in litigation before consul or pnetor. XL 
Second stage of procedure, — before the centum viral court or one or more 
judges or arbiters, on remit from the consul or prsBtor. IIL Execution by a 
judgment creditor against the body of his debtor. lY. Law of the family 
(Voigt — Law of the family and of succession). V. Succession and guardian- 
ship (Voigt — Acquisition of property and law of contractual obligations). VL 
Acquisition and possession of property (Voigt — Guardianship of various sorts). 
VIL Rights pertaining; to land (Voigt — Private delicts generally and their 
penalties). VIII. Delicts (Voigt — Relations between conterminous land- 
owners and agrarian delinquencies). IX. Public law (Voigt— Public and 
criminal law). X. Regulation of funerals. XL and XII. Miscellaneous sup- 
plementary provbions. 
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manum endo jacito." ^ " Aeris confess! rebusque jure judi- 
catis XXX dies justi sunto. Post deinde manns injectio 
esto. In jus ducito." ^ " Si intestate moritur, cui suus 
heres nee escit, adgnatus proximus familiam habeto."' 
'^ Cam nexum faciet mancipiumque, uti lingaa nancupassit 
ita jus esto."* Here and there the rules they embodied 
were potestative, but for the most part they were peremptory, 
running on broad lines, surmounting instead of removing 
difficulties. Their application might cause hardship in indi- 
vidual instances, as when a man was held to the letter of 
what he had declared in a nexum or mancipation, even 
though he had done so under error or influenced by fraudu- 
lent misrepresentations ; the decemvirs admitted no excep- 
tions, preferring a hard and fast rule to any qualifications 
that might cause uncertainty. 

The system as a whole is one otjtLs as distinguished from 
fas (§§ 6, 7) ; their respective spheres had by the beginning 
of the fourth century of Bome become much more clearly 
separated than in the reigns of the earlier kings. Not that 
the fas had ceased to influence the lives of the citizens even 
in their private relations ; but it had become a power out- 
side the law, — one may believe was purposely and carefally 
kept outside of it by the authors of the Tables, who were 
drafting a legislation that was to apply to a mixed com- 
munity, holding somewhat diverse ideas of what religion 
enjoined and could enforce. The same feeling probably 
accounts for the disappearance of purely religious or sacral 
penalties for crimes and bfiences. In the royal laws exe- 
cration (sacratio capitis, sacer esto) was not an uncommon 
sanction (p. 54) ; but in the Tables it occurs only once pure 

* The words " si in jus vocat " were the initial words of the Tables (Cio., 
De Leg., ii. 4, § 9). The rest of the provision is a composite of fragments from 
Porph. in ffor. Sat, L 9, 76 ; Festus, v. Struere (Brans, pp. 17, 295) ; and GaL, 
lib. i. ad XII Tab., {Dig., L 16, 238 pr.) 

« AuL GelL, xx. 1, § 45. « Ulp., xxvL 1. 

^ Festns, v. Nunoupata (Bruns, pp. 23, 275). 
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and simple, and that with reference to an offence that could 
be committed only by a patrician, — ^material loss caused by 
a patron to his client (patrontcs, si dienti fraudem faxit, 
sacer esto).^ In all other cases the idea that a crime was 
an offence against public order, for which the community 
was entitled in self-protection to inflict punishment on the 
criminal, is as prominent as the older one that it was a sin 
against the gods, to be expiated by dedication of the sinner 
to the divinity more especially outraged by his offence, 
hanging and beheading, flogging to death, burning at the 
stake, throwing from the Tarpeian rock, — such are the 
secular penalties that are met with in the Tables; but 
often, though not invariably, the hanging and so forth is 
at the same time declared a tribute to some deity, to whom 
the goods of the criminal are forfeited {consecratio bonorvm). 
It is not unworthy of notice that traces remained in the 
Tables of the old system of self-help. The manus injectio of 
the third Table — the execution done by a creditor against 
his debtor — was essentially the same procedure as under the 
kings, but with the addition of some regulations intended 
to prevent its abuse. Against a thief taken in the act some- 
thing of the same sort seems still to have been sanctioned ; ^ 
while it was still lawful to kill him on the spot if the theft was 
nocturnal,^ or even when committed during the day if he used 
arms in resisting his apprehension.^ According to Cicero ^ 
there was a provision in these words — " si telum manu fugit 
magis quam jecit, arietem subicito : " this is just a re- 
enactment in illustrative language of the law attributed to 



^ Serv. ad Aen.^ vL 609. Comp. law of RomnluB in Dion. HaL, ii. 10 
(BmuB, p. 4). It 18 quite possible that Servius was in error in attributing this 
provision to the Tables. 

• Gal, iu. 189. ' AuL GelL, xx. 1, § 7. 

• Gai, lib, 13. ad ed, prov,, {Dig., xlvii 2, fr. 54, § 2). 

• Cic, Top.f 17, § 64 ; p. TuU., 21, § 51. One cannot help suspecting that 
this is rather a figurative paraphrase of the enactment, which may have become 
proverbial, than its actual words. 
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Numa,^® that for homicide by misadventare — " if the weapon 
have sped from the hand rather than been aimed " — a ram 
was to be tendered as a peace-offering to the kinsmen of 
him who had been slain. The original purpose must have 
been to stay the blood-revenge, and it may have been so 
with Numa (p. 52) ; but in the Tables it can only have been 
intended to stay the prosecution which it was incumbent 
on the kinsmen of a murdered man to institute. So with 
talionic penalties. " Si membrum rupit, ni cum eo pacit, 
talio esto," ^^ — such, according to Gellius, were the words of 
one of the laws of the Tables, that undoubtedly contain a 
reminiscence of a time when talion was recognised, « an eye 
for an eye, a tooth for a tooth ; " but in the mouths of the 
decemvirs they were nothing more than a clumsy mode of 
enabling an injured man to exact the greatest money recom- 
pense he could, and to have it measured according to the 
position and fortune of the individual who had done him the 
injury. 

w Serv. in Virg. BueoL, iv. 48 (Brung, p. 10). 
^1 AvlL Gell, XX. 1, § H. 
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CHAPTER THIRD. 

THE PRIVATE LAW WITHIN AND BEYOND THE 

TABLES. 

Section 25. — Citizen and Non-Citizen.^ 

The early law of Rome was essentially personal, — not terri- 
torial. A man enjoyed the benefit of its institutions and of 
its protection, not because lie happened to be within Roman 
territory, but because he was a citizen, — one of those by 
whom and for whom its law was established. The theory 
of the early jtis gentium was that a man sojourning within 
the bounds of a foreign state was at the mercy of the latter 
and its citizens ; that he himself might be dealt with as a 
slave, and all that belonged to him appropriated by the first 
comer ; ^ for he was outside the pale of the law. Without 
some sort of alliance with Rome a stranger — hostis, as he 
was called in those days — had no right to claim protection 
against maltreatment of his person or attempt to deprive 
him of his property ; and even then, unless he belonged to 
a state entitled by treaty to the international judicial remedy 
of recupercUio, it was by an appeal to the good oflSces of the 
supreme magistrate, and not by means of any action of the 
jvs civile} So far did this go that, in the time of Gains, 

^ See Miiller-Jochmus, Oeick. d, VSikerreeJUs im AUerthum (Leipsic, 1848), 
p. 133 tq,; Voigt, Jku Jus Naturale d. RSmer^ vol. ii. p. 8 8q,; Van Wetter, 
"La condition civile des Strangers d'aprte le droit romain," appended to 
Laurent's DroU civil international, vol. i. (Brussels, 1880), p. 667 tq.; Voigt, 
XII Tafdn, vol i. §§ 24, 28. 

' This doctrine is embalmed in the Digest as still the law of Rome in the 
time of Justinian [Pig.t xliz. 15, fr. 5, § 2). 

' Some great authorities, such as Keller, Mommsen, and Van Wetter, hold 
that a stranger who enjoyed coiMMrcvwoi was entitled, by some modifications 
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when recuperatio had become a thing of the far past, if a 
non-citizen had had a thing stolen from him, he conld not 
maintain a civil actio furti against the thief without the 
aid in the pleadings of the prsstorian device of a fiction ot 
citizenship; — a fiction which had in like manner to be 
employed if he was the thief and the action against him, 
the penalties being imposed by a statute that applied to 
none but citizens.* The domestic relations of a stranger 
were beyond the cognisance of the Eoraan tribunals ; he 
might be husband and father, with rights over his wife and 
children according to the law of his own state, but on these 
a Roman court could not be called to adjudicate. He might 
claim to be heir under a testament or by intestacy according 
to the law of his own country ; but on the validity of his 
claim no Roman magistrate or judge could be asked to 
express an opinion. Just as little would they listen to him 
if he claimed the rights the law of Rome accorded to a hus- 
band or father or heir ; those rights were the heritage of the 
citizen, in which a stranger could have no participation. 

Convhiumj comrrierdum, and actio were the three abstract 
terms in which were summed up the private rights ^ peculiar 
to a Roman citizen under the jus civile. Conubium was the 
capacity to enter into a marriage which would be productive 
ot the patria potestas and agnation of Roman law, these in 
turn being the foundation of the intestate succession of sui 

of their words of style or the intervention of a procurator, to the benefit of the 
legii actiones^ as, for example, one per mcramentum. But against this view it 
is to be remembered (1) that modified actions {actionem tUilet or Jictieiae) were 
first introduced by the praetors, and that when the legis aetiones were going 
out of use ; (2) that procuratory was unknown under the system of the leffi$ 
actitmes (Gai, iv. 82) ; (3) that it was of the essence of the ^Wicia legitima, of 
which the legis aetiones in penonam were the earliest forms, that parties and 
judge should all be citizens (Gal, iv. §§ 10 i, 109) ; and (4) that if the legi$ 
aetiones had been competent recuperatio would have been unnecessary. 

* Gal, iv. 37. 

' Testamenti f actio was a public right (Papinian, as in § 11, note 13). So 
was adrogation. From one point of view tutory was a public duty ; but as a 
right it was private. 
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heredes and agnates, and of the tutories and cufatories claim- 
able by the agnates or the clansmen. Commerdum ^ was 
the capacity for acquiring or alienating property by civil 
methods unconnected with eonvbiumy such as mancipation, 
cession in court, or usucapion ; and of becoming a party to 
an obligation by any civil contract; such as nexumy sponsion, 
and one at least of the forms of literal contract. Actio was 
the capacity for being a party to a legis actiOf — an action 
clothed in the forms of the jus civile, and employed for the 
vindication, protection, or enforcement of a right either 
included in or flowing from conttbium or commerdum, or 
directly conferred by a statute that embraced only citizens 
in its purview.^ Those three capacities were at common law 
enjoyed only by Boman citizens. A non-citizen — originally 
hostis, aiid afterwards usually called peregrinus^ — in time 

* Ulpian {Frag,, xix. 5) defines commtrcium as emendi vendendique invieem 
itu. The definition was probably traditional But in the early law emere 
vendere did not mean to buy and sell, but, generally, to acquire and alienate ; 
see authorities in Appendix, Note B. No. 1 of 2nd paragraph, and Pompon, in 
Dig., XL 7, fr. 29, § 1. The invieem in Ulpian's definition suggests a relative 
meaning. In fact, both cormhium and commercium had abstract, concrete, 
and relative meanings. In the abstract they were prerogatives of Roman 
citizens generally. But though a citizen had conttbium in the abstract, yet if 
he was under marrying age he was without it in the concrete ; and though 
every citizen had commereium in the abstract, yet in the concrete he might be 
without it, as when he had been interdicted on account of prodigality (Paul., 
ill. 4a, 7). Relatively every citizen had both convbium and commercium with 
his fellow-citizens ; but not with non-citizens, unless the latter enjoyed them 
by special concession. 

' As, for example, the law of the XII Tables, and the Aquilian law of 467 
u.o. giving an action of damages for culpable injury to property. Although the 
wrong for which a remedy was sought in an action upon the latter statute had 
about it nothing peculiar to the ju$ civile, yet Gains says expressly (iv. SO) that 
such an action was competent to or against a peregrinua only under a fiction 
of citizenship. 

* Neither " alien " nor " foreigner " is an adequate rendering of peregrinus. 
For peregrini included not only citizens of other states or colonies, independent 
or dependent, but also dToKtdes, — men who could not call themselves citizens 
{eives) at all ; as, for example, the deditieii, whom Rome had vanquished and 
whose civic organisation she had destroyed, offenders sent into banishment, &c. ; 
and until Garacalla's general grant of the franchise, the greater proportion 
of her provincial subjects were also spoken of as peregrins. This, though 
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came to be regarded as entitled to all the rights the jus 
gentium recognised as belonging to a freeman, and to take 
part as freely as a Boman in any transaction of the jics 
gentium; but that was not nntil Rome, through contact 
with other nations and the growth of trade and commerce, 
had found it necessary to modify her jurisprudence by the 
adoption of many new institutions of a more liberal and less 
exclusive character than those of the jus civile. From par- 
ticipation in the rights conferred by the latter the non-citizen 
was in theory excluded ; he could enjoy them to a limited 
extent only indirectly as a friend or guest, or directly either 
as a citizen of an allied state or as an airoXig to whom they 
had more or less been specially conceded. 

Amidtia and hospitium^ in all probability were in ob- 
servance before Rome was founded, and were adopted by her 
as institutions essential to the pacific intercourse of states. 
The first was a treaty or convention of friendship, formal or 
informal, guaranteeing the safe sojourn of members of the 
one state within the territory of the other. Amid were re- 
garded as in pvhlica ttitela of the power within whose bounds 
they were temporarily resident, and entitled to protection in 
their persons and property through the direct intervention 
of king or other chief magistrate.^*^ JETospitium, which might 
be either public or private, ie., accorded either to the citizens 
of another state generally or only to an individual, and which 

linguistically objectionable, is a safer word than "non -citizen;" for the latter 
would include the Junian Latins of the early empire (§ 66), who, though not 
citizens, yet were not reckoned as peregrini, 

* See Mommsen, "Das Rom. Gastrecht/' in his Bdm. Fortch,f vol i. p. 
219 tq. 

^^ Justinian says {InsLf iv. 10, pr.) that under the system of procedure per 
legu aetiones procuratory in litigation was allowed only pro populo, pro liber- 
taJte, or pro tutela ; and it has been suggested that the latter may have included 
intervention for an amicus as in iutda of the whole Roman people. But this 
would have been to give to those who were amici and nothing more — as, for 
example, a Carthaginian under the treaty of 406 u.a — a right of action in 
excess of that allowed to the much more intimately allied liatins, who had 
only recuperation 
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was usually hereditary, involved something like patronage ; 
for the ho&pes was under the protection of some one pcUer^ 
famUias in particular, who by the rules of fas was bound 
to see to his safety and honourable entreatment as he would 
to that of his client, with this difference, that, while the 
latter was a dependant, he was bound to treat a hospes as 
his equal. So urgent was a man's duty to a stranger who 
stood related to him as a guest, that, according to Sabinus, 
it came next that he owed to his children and his wards, 
and took precedence of that owing to his clients and his 
kinsmen.^^ But there is no reason to suppose that, in the 
earlier period of the republic at all events^ it gave the guest 
any right beyond that of hospitality and protection through 
the medium of his patron. Anything further depended 
upon treaty in the case of foreign states, concession by 
Rome in the case of her deditician subjects. The latter 
seem to have had conferred on them what was technically 
called jiis neosi mancipiique^ — the right of using Roman 
forms of contract and conveyance, and probably Roman 
actions for their protection; but we have no authentic 
details in regard to it.^^ 

Rome's treaties with foreign states often assured recipro- 
cally commercium and reewperatioj and sometimes even conu- 
Hum. With the cities of the Latin League, for example, 



^^ GelL, ▼. 13, § 5. GreUiiiB himself, however, postpones the hospes to the 
client. 

^ Voigt (XII Tafdn, vol i. 273) connects it with the mysterions provision 
in the Tables about the foreti gatuUesque mentioned in a very defective passage 
in Festos, v. Sanate$ (Bruns, p. 290), and which he reconstructs as follows 
(vol. i. p. 733) : — " Nexum mancipiumque idem quod Quiritium foreti sana- 
tisque supra infraque Urbem esto." " Nex . . . foreti sauati " are the only 
words of the provision legible in Festus ; but he says the tanates were people 
who had fallen from their allegiance but soon returned to it, while the forcli 
had remained true. Might not " nexum mancipiumque foreti sanatisque idem 
esto " be sufficient ? See also Voigt's Jus. fuU.f voL iv. pp. 266-285 ; and for a 
different view, Ho£Emann, I><u Getetz d, XII Tafdn von den Forcten ti. Sanaten, 
Vienna, 1866. 
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Borne had all three ; ^^ so with the Hemicans ; in certain 
cases with the Samnites ; and with the Campanians nnder 
the treaty of 414 u.c.^* More frequently her treaties con- 
ferred nothing more than commercium and recuperatio, and 
often were limited to amicitia, with trading privileges on 
an international footing. But conviium in such cases meant 
nothing more than right of intermarriage. It empowered 
a Roman citizen to marry a foreign woman, and vice versay 
so that in each country the union was regarded as justae 
nuptiae. But it gave the husband no manus over his wife ; 
she did not become a Roman because he was one ; on the 
contrary, she remained peregrina, and was only naturally, not 
civilly, a member of her husband's family. His children 
by her, however, were in his potestas; that was the ipso 
jure consequence of the marriage ; whereas rnamcs resulted 
from confarreation or coemption, and with a peregrina these 
were impossible.^^ Had maniLS, which was dissoluble only 
by difiareation or remancipation, been an accompaniment 
of marriage between a Roman and a peregrin, it would have 
been impossible to accept the story told by Dionysius, that 
in 257 u.c, before their war with the Latins which ended 
in the victory of Lake Regillus, the Roman senate ordained 
that all mixed marriages should be held dissolved, so that 
all Latin women married to Roman citizens should be free 
to go back to their own country, while all Roman women 
married to Latins were required to return home.^* Contr- 

^' The moment Rome became associated with the Latin cities, there was 
amubium as a matter of course ; an express concession by convention was 
unnecessary ; which accounts for the absence of any mention of it in the 
Cassian treaty of the year 261. 

" Voigt, Ju8. fiat., voL iL pp. 147-164. 

^'^ As coemption was a purely civil transaction per aes et Itbram^ and com- 
mercium (which included capacity for mancipation) always ran with eonuhiumf 
it may be that mantu could be acquired by coemption with a peregrina; but 
the authorities seem adverse to this view. 

^ Dion., v. 1. His further statement, that» of the issue of such dissolved 
marriages, sons were to go with their fathers and daughters with their 
mothers, is not so credible. 
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mercium conferred by treaty gave the citizens of the one 
state the right of trafficking within the bounds of the other, 
according to the forms of conveyance and contract peculiar 
to the latter. The only question of difficulty connected with 
it is whether or not it included a right in favour of the 
citizens of one of the allied states to hold land and other im- 
movable estate within the territory of the other. The fact 
that in time Latins did settle in Rome, and acquired a limited 
vote in the comitia of the tribes, is not necessarily to be 
attributed to their possession of commerdum; but opinions 
vary on the subject. The third element in the triad, recur' 
jperatio, often in treaties called actio, was the right to have 
the benefit of judicial procedure in an international form, 
and will be referred to in a subsequent section (§ 38). 

Section 26. — ^The Gens or Clan. 

That the gentile relations should be affected by the 
decemviral code, one of whose main purposes was to give 
all the citizens equal rights^ whether they happened to be 
members of a gentile association or not, was inevitable. 
Some of the clan customs and prerogatives no doubt did 
not require to be disturbed — those, namely, whose exercise 
could give no occasion for collision with the common law 
(lex pvblica). So far as they did not conCict with this last, 
any lawful association or incorporation (sodalitas) was en- 
titled to make such rules for its own government as it 
thought fit, and enforce them amongst its members;^ and 
the same liberty could not be refused to the patrician clans. 
They retained, therefore, their right of making statutes, 
their .peculiar sacra, their lands and other property, their 
disciplinary jurisdiction over their members, their right to 
refuse their consent to the withdrawal of a family from their 
ranks in order to found a new gens, their power to sanction 

1 '* Duodecim tabulae fiois aequi joris " (Tac., AnnoL, iil 27). 
« Gal, lib. 4. ad XII Tab., {Dig., xlvii 22, 4). 

H 
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or forbid the marriage of a female member, who had not the 
gentis enuptio as a personal privilege, with a man belonging 
to another gentile house:* the exercise of such privileges 
as these, which affected patricians alone, could not possibly 
conflict with the- common law, whose provisions affected 
patrician and plebeian alike. But it was different with 
matters which, though previously regulated within the gens 
by gentile custom or statute, were now brought within the 
domain of the common law, and made the subject of general 
regulation. The gens in times past had claimed a right of 
succession to any of its members dying without a testament 
and without heirs of his body or heirs by adrogation (§ 11) ; 
but a new order of intestate succession was introduced by 
the Tables (§ 82), and to have allowed gentile statute or 
custom to have set it aside would have been inconsistent 
with the idea of aequum jiis. So with tutory and curatory ; 
the gens had provided for the guardianship of its pupil, 
female, and imbecile members, and charged itself with the 
superintendence of their guardians (§ 9) ; but the Tables 
dealt with the whole matter in the interests of non-gentile 
as well as gentile citizens, and any gentile rules, therefore, 
in reference to it wei'e for the future subordinated to those 
of the common law. It was the same with the interdiction 
of a spendthrift (p. 82) ; the right to ordain it now passed to 
the consuls and afterwards to the prsetor. And as regards 
clients, the jurisdiction formerly exercised over them by the 
gens passed to the ordinary civil magistrate, except in ques- 
tions between them and their patrons not falling within the 
purview of the Tables ; for now they were citizens, entitled 
to equal rights with their fellows ; and not the least of these 
was the right to sue and be sued in the ordinary tribunals, 
and to be judged according to the new jus scripium. 

* Mommsen, R6m, Porseh., vol. L p. 10. It is not certftin that the sanction 
of the gena was necessary in the case of a JUiafamilicu passing in ttMnum 
rnarUif for her marriage could not defeat any gentile chance of succession ; 
but the reason of it is obvious in the case of a woman tut juris. 
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Section 27. — The Family Relations Proper. 

1. So far as appears, no serious inroad was made by the 
Tables on the law of husband and wife, unless in the recog- 
nition of the legality of marriage entered into without any 
solemnity, and not involving that subjection of the wife to 
the husband {manus) which was a necessary consequence of 
the patrician confarreation (p. 26) and plebeian coemption 
(p. 65). These were left untouched. But it seems to have 
become a practice with some of the plebeians to tie the 
marriage bond rather loosely in the first instance ; possibly 
— as became quite general at a later period — in consequence 
of objection by the women to renounce their independence 
and right to retain their own property and earnings ; more 
I)robably because taking a woman to be merely the mother 
of their children (matrimoniurn) had been forced upon them 
before coemption had been introduced "as a meanTof miking 
her ai lawful wife, and so they had become in a manner 
habituated to it. _But there seems also to have been an 
idea that, as a man might acquire the ownership of a thing 
to which his legal title was defective by prolonged posses- 
sion of it, so he might acquire mamis, with all its conse- 
qi^ences, over the woman with whom he had thus informally 
united himself, by prolonged cohabitation with her as his wife. 
This had become customary law. The Tables accepted it ; 
all that was needed was to define the conditions under which 
manuB should be held to have been superinduced, and the wife 
converted fix)m a doubtful uxor into a lawful mcUerfamilias} 
Hence the provision that if a woman, married neither by 

^ " Grenns est uxor, ejuB diiAe formae : una matramfamilias, eae ■ant quae 
in mannm convenerunt ; altera earum, qnae tantummodo uzores habentur '* 
(Cic, TojKt 8, § 14). Boethins, commenting on the passage, says that the word 
nuUerfamilioM was applied only to wives who had passed in manum by coemp- 
tion. His error may be due to the fact that he derived his information from 
some author who wrote after manuM by cohabitation had gone out of date, 
and after confarreation had been declared by statute to be no longer produc> 
tive of it except quoad sacra (Gai., i. §§ 111, 186). 
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confarreation nor coempfcion, desired to retain her inde- 
pendence, she must periodically absent herself for three 
nights from her husband's house ; twelve months* uninter- 
rupted cohabitation being required to give him that power 
over her which would have been created instantly had the 
marriage been accompanied by either of the recognised 
solemnities.* 

Amongst the fragments of the Tables so industriously 
collected there is none that refers to a wife's marriage 
provision {dos) \ but it is hardly conceivable that it was as 
yet unknown. Justinian says that in ancient times it was 
regarded as a donation to the husband with his wife,^ 
rather than as a separate estate that was to be used by 
him while the marriage lasted, but to revert to her or her 
representatives on its dissolution. And it is easy to see 
that where there was manus^ the wife becoming a member 
of her husband's family and everything of hers becoming 
his, such must originally have been its character. But 
even then, when a man gave his daughter {JUiafamUias) — 
who could have nothing of her own — in marriage, and pro- 
mised her husband a portion with her, there must have 
been some process of law for compelling him to pay it ; and 
Voigt's conjecture that an actio dictae dotis was employed 
for the purpose has much in its favour.* 

As regards divorce, Cicero alludes vaguely to a provision 
in the Tables about a man depriving his wife of the house- 
keys and turning her out of doors, with some such words 



> Gai., L 111 ; Macrob., SaL, i. 3, § 9. » Cod. Jutt., v. 3, 20. 

* Voigt, XII Tafeln, vol. ii. p. 486. The dotit dictio of the time of the 
classical jurists, and described by Gaius (iii. 96) and Ulpian {Frag., vi. §§ 1, 
2), was of a different character ; for it presumed the absence of mantu and 
possibility of the wife herself being debtor for it Dictio by a parent in the 
older law must have been regarded as something more than a nudum pactum , 
and therefore actionable on the strength of the confarreation or coemption of 
which it was an accompaniment ; just as a man's dicta about the qualities of 
land he was selling were actionable because made part of the conveyance per 
act et libram {infra, p. 139). 
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&8 " Take what is thine and get thee gone." * A procedure 
BO summary and simple can hardly have applied where mar- 
riage had been contracted by confarreation or coemption. 
We are told that divorce, except for grave misconduct on 
the part of a wife, though lawful, was in practice unknown 
until the sixth century of the city ; and that, until the same 
date, any man who turned his wife away, however serious 
the ground, without the cognition of the family council 
(consilium domesticum), was liable to penalties at the hands 
of the censors. Moreover, a confarreate marriage could be 
dissolved inter vivos only by diffareation,^ and a coemptionate 
one only by remancipation.^ It is, therefore, in the highest 
degree probable that the provision to which Cicero alludes 
had reference to the loose and informal plebeian marriage 
in which the wife was at most vaor only and not mater" 
familias ; and that its purpose was to ensure the use before 
witnesses of a prescribed but simple act, with corresponding 
words, which should serve as proof positive that the relation 
had been put an end to. 

2. In connection with the law of parent and child, and 
with a view probably to settle possible questions about the 
right of an infant bom after a man's death to succeed to 
him as one of the heirs of his body, the Tables declared 
that the birth must be within ten months of the alleged 
father's death, that being the longest possible period of 
gestation.^ Two or three other fragments relate to the 

B Cia, PhU., '± 28, § 69. See also Gic, De oral., L 40, § 183 ; Gai. ad ed. 
prov., in IHg., xxiv. 2, fr. 2, § 1. 

• Paul. Diac., v. Diffareatio (Bruna, p. 266). 

^ In the time of Gains (i. 137a) a coemptionate marriage might be dissolved 
^oad the matrimonial relationship by simple repudiation ; remancipation 
was necessary only for the purpose of extinguishing the maniu. But this is 
obviously the doctrine of a much later period than the Tables, and introduced 
after manu» had come to be regarded as a relation capable of existing apart 
from marriage (see Gai., i. 114). 

' GelL, iii. 16, § 12. At a later period it became not uncommon for a tes- 
tator, in providing for posthumous issue, to make birth within ten months 
after his decease an express condition of his succession. 
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pcUria potestas (p. 27). This power of the family head oven I 
his children was assumed to be so well established by cus-i 
tomary law as to need no statutory sanction or definition. 1 
The only question of principle one would not have been 
surprised to find dealt with is whether potestas resulted 
from an informal marriage that had not been followed by a 
year's uninterrupted cohabitation. The patricians, in the 
debate on the Canuleian law a few years later (pp. 34, 86), 
could find no language opprobrious enough to depict such 
unions ; yet the silence of the Tables on this head, so far as 
can be judged from the fragments we possess, seems tx) indi- 
cate that, although the position of the wife was an inferior 
one until a year's uninterrupted cohabitation had been com- 
pleted, that pf the children was the same, so far as the 
potestas was concerned,* as if they had been bom of a con- 
farreato or coemptionate marriage. ^^ This limitation is said 
by Cicero to have been put by the Tables on the father's 
power (though Dionysius attributes it to Romulus)," — that, 
while he might expose a new-bom infant that was grievously 
deformed, he was not allowed to kill it;^^ but this, of course, 
did not affect his general right of life and death, which was 
an adjunct of his domestic jurisdiction. 

Another interesting point of detail in connection with 
the patria potestas was dealt with in a law which runs — 
" si paterfamilias ter filium venum duit, a patre filius liber 
esto." ^* This came to be construed by the jurists as mean- 

* Confarreate birth was a necessary qualification for the higher priesthoods 
(Gal, i. 112). 

. ^^ Kariowa {R6m, Ehe, p. 71) expresses the opinion that the issue of a 
formless marriage, not cured before their birth by a year's tuut, were not in 
jx^estcUef and could not be their father's mi heredes. But poUstaa depended 
on justae uupticu, i.e., the existence of cont^ium, — not on a marriage ceremony ; 
and the fact is notorious that marriage in the later jurisprudence was purely 
consensual, and the issue in poteUate notwithstanding. 

^^ Dion. Hal, iL 15 ; supra, p. 28. 

" Cic, De Ug., iil 8, § 19. 

^' Gai., I 182 ; Ulp. x. 1. This also is attributed by Dionysius (il 15) to 
Romulus. 
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ing that so powerful was the bond of the potestas that it 
could not definitively be loosed until the father had three 
times gone through the process of fictitious sale by which 
emancipation was effected. But the conception of the law 
seems to indicate that its orignml^ pur pose was to confer ^ 
benefit^n^a son in potestate^ by de claring jiim ipsoJsucLjL^ 
l^jom it on a certain event, r ather than to place difficulties in 
the way of his emancipation. " If a house-father have thrice 
sold his son, the latter "sEall be free from his father." It 
reads as if the intention were to rescue the son from what, 
by its frequent repetition, was suggestive of a total absence 
of parental affection rather than reluctant obedience to over- 
whelming necessity. May not its object have been to 
restrain the practice, which prevailed to a late period in 
the empire, of men giving their children to their creditors 
in security for their loans,^^ — a process that, at the time of 
the Tables, could be effected only by an actual transfer of 
the child per aes et libram as a free bondman {friancvpii 
eausd)y under condition of reconveyance when the loan was 
repaid ? 

So far as appears, there was not a word in the Tables 
about adrogation of a paterfamiliaa or adoption of a JUim- 
familias as a means of recruiting a family when natural 
issue failed. The inference as regards the first is that, 
being competent only in the comitia of the curies, to which 
the plebeians as yet had no access, it was still an exclu- 
sively patrician institution. The second was an adaptation 
of the conveyance per aes et libram (§ 13). The natural 
parent mancipated his child to a friend for a nominal price 
(the process being twice repeated in the case of a son), and 
the friend then remancipated to the parent In the latter's 
hands the child was no longer in potestate, but in mancipio; 

^' Paul, in Dig., xz. S, 5, says that a creditor knowingly taking a filiut' 
famUioM from bis debtor as a security was liable to banishment. But the 
practice still continued ; for it was again prohibited by Diocletian in Cod. 
y'liL 17, 6, and iv. 43, 1, and by Justinian in Nov. 184, c. 7. 
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he was now in a position in which he conld be transferred 
to the adopter. This was effected by in Jure cessio, — a 
friendly suit in which the adopter averred that the child 
was his JUiusfamiliaSy and in which judgment was at once 
given in his favour on the natural parent's admission or 
tacit acquiescence.^* 

3. The nature of the relation between master and slave, 
like that of mantis and patria potestaSy seems also to have 
been too notorious to require exposition in the Tables. We 
have record of no more than two references to it, one deal- 
ing with the case of a slave who had a conditional testa- 
mentary gift of freedom (statu liber)^^ the other with nozal 
surrender {nxxcae deditio)}^ The first is interesting as show- 
ing the advance that had already been made in testamentary 
disposition, — ^that a testator might not only by his last will 
enfranchise a slave, but that he might annex a condition, 
such as payment of a certain sum by the slave to the heir. 
The enactment of the Tables was that the condition was not 
to be defeated by the heir's alienation of the slave ; his con- 
ditional status was to run with him, and payment to any 
one acquiring him from the heir to be as effectual as if made 
to the latter himself The provision about noxal surrender 
in all probability was not limited to a slave, but was to the 
effect that if a member of a man's family (familiaris), i.e., a 
son or a daughter in potestate or a slave, committed a theft 
from or did mischief to property belonging to a third party, 
or a domestic animal belonging to one man did harm to an- 
other, the father of the delinquent child, or the owner of 
the slave or animal, should either surrender him or it to the 
person injured or make reparation in damages. In course 
of time the surrender came to be regarded as a means of 
avoiding the primary obligation of making reparation. But 
comparative jurisprudence recognises in the enactment of 

" GaL, L 184. w Ulp., Frag., it 4 ; Modest in Dig., xL 7, 26. 

^' Gai.y iv. 76 ; Just., ifu^., iv. 9, pr. 
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the Tables a modified survival of the ancient right of an 
injured party to have the delinquent corpus^ — ^man, beast, or 
thing, — given up to him to wreak his revenge upon it pri- 
vately ; ^^ the modification consisting in the alternative of 
reparation offered to the owner. This noxal surrender, fail* 
ing reparation, had gone out of use in the case of daughters 
in potestate before the time of Gains, and in the case of sons 
before that of Justinian ; but the law remained unchanged 
so far as slaves and domestic animals were concerned even 
in that emperor's legislation. 



Section 28. — Guardianship and Introduction of the 

Order op Agnates. 

So long as Rome was patrician the gens charged itself 
with seeing to the guardianship of a clansman's orphaned 
pupil children and his widow and unmarried daughters 
above pupillarity after his decease (tvida)^ as well as with 
that of male members of his family who were sui juris but 
above the age of pupillarity, when they chanced to be lunatic, 
imbecile, prodigal, or helplessly infirm (cwra, curatio, cura^ 
tela). That was on the supposition, as regarded children, 
widow, and unmarried daughters above pupillarity, that no 
testamentary appointment of tutors by their deceased parent 
had displaced the gens, (though whether testamentary nomi- 
nations were then held competent it is impossible to say). 
The gens in council, in all probability, appointed one of its 
members to act as tutor or curator as the case might be, 
itself prescribed his duties, and itself called him to account 
for any failure in his administration. His office was re- 
garded as of a most sacred character, at least when his 
wards were pupils ; Gellius and others speak repeatedly of 

u Dirkten, CiviligtiMcKe Ahhandlungen (Berlin, 1820), toI L p. 104 ; Holmes, 
Leeturet on tkt Common Law (Boston, 1882), p. 9. 
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the grave natare of the trust that was held to be reposed in 
tutors and of the heinousness of nnfaithfalness to it.^ 

Bat as this old gentile tutory could not be extended to 
the plebeians, among whom some law of guardianship was as 
much required as among their fellow-citizens of the higher 
order, the decemvirs found it expedient to devise a new 
one of universal application. The Tables contained no ex- 
press authority for testamentary nomination of tutors to the 
widow of the testator, or to his pupil children and grown-up 
unmarried daughters; but such appointment, if unknown 
previously, was soon held to be justified by a liberal inters 
pretation of the very inclusive provision — " uti legassit suae 
rei, ita jus esto." ^ In the absence of testamentary appoint- 
ment the nearest male agnates of lawful age were to be 
tutors. This tutory of agnates was an invention of the 
decemvirs, just as was the agnates' right of succession on 
intestacy (p. 172). The plebeians had no gentes, at least 
until a much later period ; so, to make the law equal for 
all, it was necessary to introduce a new order of heirs and 
tutors. " Tutores ... ex lege XII Tabularum intro- 
ducuntur . . . agnati" is the very notable language of 
Ulpian.' And his words are very similar in speaking of their 
right of succession ; for while he says of testamentary in- 
heritances no more than that they were confirmed by the 
XII Tables,* he explains that the legitimae hereditates of 
agnates and patrons were derived from them.* The phrases 

1 " Ex moribuB populi Romani primnm juxta parentes locum tenere pupilloa 
debere, fidei tutelaeque nostrae creditos. . . . M. Cato ... ita Bcripsit : quod 
majores sanctius habuere defendi pupilloa quam clientem non fallere " (Grell., 
T. 18, §§ 2, 4). 

^ So the law is given by Gaius, il 24. The words " super pecunia tutelave," 
interjected by Ulpian {Prckg^y zi. 24) and other authors after " legassit," savour 
of a gloss by the interpreters. 

' Ulp., FrcLQ.t xi. 8 ; see note 7. 

^ Ulp. ad leg. JuL,^ in 2%., 1. 16, 180, — ''lege duodecim Tabularum testa- 
men tariae hereditates confirmantur." 

^ Ulp., Frag., xxvii. 5, — "legitimae hereditatis jus ... ex lege duodecim 
Tabularum desoendit." This derivation of agnatic inheritance from the Twelve 



SECT. 28.1 DECEMVIRAL ORIGIN OF AGNATION. 123 

Ugitima cognatio^ legitima hereditaSy legitimi heredeSy tutela 
legitimuy tutores legitimi^ themselves proclaim the origin of 
agnation, agnatic inheritance, and agnatic tutoiy ; for though 
the word legiiimus might be applied to any institution based 
on statute, yet in the ordinary case it indicated one intro- 
duced by the XII Tables/ the law of laws. 

A man's agnates were those of his kinsmen who were sub- 
ject to the Bsjnepatriapotestas as himself, or would have been 
had the common ancestor been still alive.^ A man's sons 
and daughters in potestate, therefore, whether the relation- 
ship was by birth or adoption, and his wife in manu (being 
JUiae locd)^ were each other's agnates ; ^^ but a wife not in 
manu was not her children's agnate, nor were children who 
had been emancipated or otherwise capite minuti (§ 29) the 
agnates of either their brothers and sisters or their mother 
in manu. A man was an agnate of his brother's children, 
assuming always that there had been no capitis deminutio 
on either side ; but he was not an agnate of his sister's 

Tables was specially noticed bj Danz in his GtBch, d. JL R., vol il p. 95, but 
is generally overlooked. 

' " Vocantur autem agnati qni legitima oognatione jancti sunt " (Gal, iiu 
10). Prior to the Tables kinship and kinsmen were always spoken of as 
cognatio and cotpuUi; it was only after it that these words came to have a 
narrower signification, and to be limited to kinsmen other than agnates. 

' ** Legitimi tutores sunt, qui ex lege aliqua descendunt : per eminentiam 
autem legitimi dicuntur, qui ex lege XII Tabularum introdttcuntur " (XJlp. 
xi8). 

' This definition is simpler than those given by Gains (i. 156), and Justi- 
nian (IntL, L 15, § 1, and iii. 3, § 1). That of Ulpian {Frag^ xxvL 1), which 
seems to deny that any female except a sister could stand related to a man as 
an agnate, is influenced by the restrictive interpretation put on the word 
adgmUut in connection with the law of succession by the jurists of the latter 
half of the republic, and inconsistent with the meaning borne by it in the 
Tables, (see JntL, iii. 8, § 3a). 

• Gai., §§ 115b, 136, iu 139. 

^^ Although a husband and his wife in manUy a paterfamilias and his chil- 
dren in poUttaU, were in some sense agnates, yet, for obvious reasons, they 
were not usually so called. In everyday language, agnation was a collateral 
relationship. By some jurists — e.^., Ulpian {Frag., xxvl 1) — brothers and 
sisters by the same father were in preference called conaanguinei, (Of course 
they could not be i^rnates unless they had the same father.) 
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children, for they were not ejusdem familiae ; ^^ they were 
agnates of their father's family, not of their mother's. In 
like manner, and again assnming the absence of nhinutio 
capUiSy the children of brothers were each other's agnates, 
but not the children of a brother and sister or of two sisters. 
Brothers and sisters were agnates of the second degree ; a 
man and his brother's children were of the third, the chil- 
dren of two brothers (consohrini) of the fourth, and so 
on ; it being a condition, however, that the kinship should 
always result either from lawful marriage or adoption in one 
or other of its forma. 

When, therefore, a man died leaving pupil male descend- 
ants, or unmarried female descendants, who by his death 
became sui juris^^ they got their brothers of lawful age as 
their tutors ; if he was survived by his wife, and she had 
been in manuy her sons, or it might be stepsons, acted for 
her in the same capacity ; in either case they took office as 
the nearest qualified male agnates. If the widow had no 
sons or stepsons of full age, and the children consequently 
no brothers, the tutory devolved on the agnates next in 
order, — i.e., the brothers-german and consanguinean of the 
deceased husband and father, for they were agnates of the 
third degree. And so with agnates of the fourth and re- 
moter degrees.^^ Failing agnates who could demonstrate 
their propinquity, the tutory probably passed to the gens 
when the ward happened to belong to one. This is nowhere 
expressly stated ; but Cicero gives what he represents to be 



1^ Ulp., Frag., xxvi. 1. 

^' It was persons 8ui juru that alone needed or could have tutors. A grand- 
son in poteatate, if his father was alive and had not undergone capitis demi- 
nuiiOf passed into the latter's potettat on his grandfather's death, and did not 
become tut jurit, 

^ To deteimine the degree of propinquity between two persons, it was 
necessary to count the generations upwards from the first to the common 
ancestor, and downwards from him to the second. Consequently brothers 
were related in the second degree, uncle and nephew in the third, first cousins 
in the fourth, and so on : " tot gradua quot generationes." 
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an enactment of the Tables, making the fellow-gentiles of a 
lanatic his guardians on failare of agnates ; ^^ and analogy 
seems to justify the extension of the same rule to the case 
of sane pupil and female wards.^*^ 

It is natural to suppose that in introducing an institu- 
tion that to the plebeians at least was new, the Tables must 
have given some indication of the nature of the powers, 
duties, and responsibilities of tutors. They could not be 
very minute ; for tutory was an offijdum^ to be fulfilled not 
according to any hard and fast lines, but according to 
the dictates of fides^ — an honest and conscientious regard 
for the interests of the ward. All we know with cer- 
tainty is, that, if a tutor converted anything of his pupil 
ward's to his own use, he was liable in an action ex ddicio 
— a variety of the actio furti — for double its value ; ^* and 
that if his administration was suspicious, any one might 
raise an action in the pupil's interest to have him removed.^^ 
There was, no doubt, liability to account in every case when 
the tutory of a male pupil (at least) came to an end, but it 
does not appear how originally it was enforced ; the ordinary 
actio tutelaCj though spoken of by Cicero as if of some anti- 
quity, seems to have proceeded on lines that did not become 
familiar until the sixth century at soonest. 

The curatory of minors above pupillarity was of much 
later date than the Tables. The only curatories they sanc- 
tioned were those of lunatics and spendthrifts. A lunatic 

" Cic, J>e inv.t ii. 60, § 149. Comp. Paul, in Dig,, I 16, 63. 

^' The gens succeeded 06 inlestato on failure of agnates ; and Gains (i. 166) 
says it was a general principle that tutory and succession should run tc^ether. 
But it ought to be obserred that the succession of the gens had ample justifica- 
tion in the rule which denied it to agnates of a remoter degree if any of a 
nearer one existed when it opened (Gai., iii. §§12, 22) ; whereas no such rule 
was recognised in devolution of a tutory (Just., Jnst., iii. 2, 7). The passage 
in which it is supposed Gains spoke of the right of the gens in the matter 
of tutory {i.e.f between §§164 and 166 of bis first book) is unfortunately 
illegible. 

w Tryph. in Dig,, xxvi. 7, 66, § 1. 

" Ulp. in Dig., xxvi. 10, 1, § 2 ; Just, In»t., 1, 26, pr. 
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(furiosics) was committed to the care of his agnates, and, 
failing them, of his fellow-gentiles ; ^® and a few words in 
Festus seem to suggest that arrangements had to be made 
for his safe custody.^® Beyond this we know nothing of the 
decemviral curatory of lunatics, nor to whom his guardians 
were responsible. The curatory of a spendthrift (^prodigits) 
probably followed upon his interdiction. In earlier times 
this was a matter for the interference of his gens. But by 
the Tables the cognisance of the prodigal misconduct of 
a man who was squandering his patrimony {bona patema 
avitaque), and reducing his children to poverty, seems to 
have been transferred to the consul ; ^ and the fact of his 
interdiction seems to have entitled his agnates— or rather, as 
he was prohibited from any longer managing his own affairs, 
to have rendered it necessary for them — to assume the posi- 
tion of his guardians." 

Section 29. — Capitis Deminutio.^ 

Whatever may have been the original signification of 
caput y it came to mean primarily a person whom the law 
regarded as capable of having rights, and derivatively his 
personality or jural capacity, passive and active, in public 
and private life. The measure of that capacity depended, 
according to Roman notions, on three considerations, — (1) 
whether he was free or slave, (2) whether, being free, he 
was citizen or non-citizen, and (3) what, being a citizen, 
was his position with regard to family. If a man was not 
free he had no rights at all, according to the theory alike of 

" Cic, De inv,, ii. 50, § 148. 

" " Ast ei custoB nee escit'* (Festus, v. Nee; Miill., p. 162). 

» Paul, Sent,, ia 4a, 7 ; Ulp. in Dig., xxvii 10, 1. 

" Ulp., Frag., xu. 2. 

^ Savigny, Syttetn, vol. ii §§ 68-74, and Beilage vi. ; Puchta, Inst., vol. iL 
§§ 219, 220 ; Rattigan, The Reman Law of Pertont (London, 1878), p. 58 sq.; 
Pernice, Labeo, vol i. p. 172 $q.; Kuntze, Exeunt, p. 428 ; Mojle, Inst., vol. L 
p. 172 iq. 
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the jus civile and the jus gentium ; ^ it was not until the 
doctrines of the jus naturale began to gain ground that he 
was reckoned as anything more than a chattel, spoken of as 
a persanay or taken directly under the protection of the law. 
Being free, the extent of his capacity varied according as he 
was or was not a citizen ; in the latter case it was only 
exceptionally that he could enjoy any of the public rights 
of a citizen, while his private ones included only those he 
enjoyed under the jus gentium and such civil ones as had 
been specially conceded to him. It was only among citizens 
that the supremacy of the paterfamilias and the subjection 
of those in manuy potestate, or mandpio was recognised, — 
only among them therefore that the position of an individual 
in the family was of moment. While in public life a man's 
supremacy or subjection in the family was immaterial, in 
private life it was the paterfamilias alone that enjoyed full 
jural capacity; those subject to him had a more limited 
personality ; ' and, so £Eir as capacity to take part in transact 
tions of the jus civile was concerned, it was not inherent m 
them but derived from their pcUerfamiiias, — they were the 
agents of his will, representatives of his persona, in every 
act whereby a right was acquired by them for the family to 
which they belonged. 

Consistently with this view, when a man lost either free- 
dom or citizenship, or changed his family, he was said to 
have undergone capitis deminutio,—i.e., loss or diminution 
of his jural capacity. The first, loss of freedom, was maoAma 
capitis deminutio ; the second, loss of citizenship, as when 
he went into exile or joined a Latin colony, was media 
capitis deminviio ; the third, familiae mutatio or commutation 
was miniTna capitis deminutio. That the two first must have 
had a serious and very prejudicial efiect upon a man's 

* " Servile caput nullam jus habet " (PauL in Dig.t iv. 5, fr. 8, § 1). 

* I leave out of view, as not affecting the general principle, some qualifica* 
Ifions of a later period, as, for example, that a jUiwtfamiluu in dealings with 
his eattrtuH pecuUum was regarded as a paterfamiliat, and the like. 
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capacity is too obvious to require explanation. They mani- 
festly involved a diminution of that capacity. But it is by 
no means so clear at first sight that a mere change of family 
could reasonably be spoken of as a demintUio capitis. There 
were three categories under one or other of which every such 
change necessarily fell, — either (1) a person sui juris became 
alieni juris, or (2) a person alieni juris became sui juris, or 
(3) a person cdieni juris passed from one jus into another. 
We have examples of the first in the transit by adrogation 
of a paterfamilias into the potestas of another person who 
became his adoptive parent, and in that of a woman sui juris 
by confarreation or coemption into the manus of a husband ; 
in both of these there was unquestionably capitis deminutio, — 
a change of family for the worse. We have examples of the 
second in the case of children in potestate becoming sui juris 
by the death of their paterfamilias^ a fUiusfamUias being 
consecrated as a flamen, a fUiafamilias being taken as a 
vestal, a child being emancipated &om the patria potestas, 
or a wife in manu being freed from it by remancipation. 
In all of these the change was of the same character, — from 
dependence to indepejidence. But their efiects in law were 
very difierent. Children who became sui juris by their 
parents' death did not change their family ; the change was 
not in them but in the disappearance of the family head ; 
therefore they were not regarded as capitc mimiti. Neither 
were vestals nor flamens ; for though they changed their 
family, yet it was by passing from a human into a divine 
one. But emancipated children and a remancipated wife 
were held to have undergone capitis deminuHo, although 
they distinctly improved their position. 

Some jurists, founding on an observation of Paul's, 
attempt to account for the apparent contradiction by refer- 
ence to the fact that, in the process of emancipation or 
remancipation, the person eventually acquiring independence 
had to descend temporarily into a quasi-servile position, and 
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was thus for the moment degraded and really and truly 
capite minutus. This explanation proceeds on the notion 
that capitis deminutio minima necessarily involved descent in 
the family scale. But such a notion is erroneous. It was 
immaterial whether the change was from a higher family 
position to a lower, or from a lower to a higher, or to the 
same position in the new family that had been held in 
the old; for it was the change of family, not the change 
of family position, that constituted the capitis deminutio. 
Although an emancipated son (say) himself became a pater-- 
/amUiaSy and in that character was the founder of a new 
family and acquired a new and independent capacity, yet 
he had lost the birthrights as well as the derivative capacity 
he had previously enjoyed as a member of the family he had 
quitted, and therefore was capite mintUvs in so far as that 
family was concerned. His relation to it was at an end ; 
his old persona or personality was extinguished, although 
by the same act a new one was created. The same was the 
case when a person aiieni juris passed from one jus into 
another, as when a JUiusfamUias was transferred by his 
father into the potestas of an adopter, or when the JUii^ 
/amUias of a person giving himself in adrogation passed 
with him into the potestas of the adrogator. There was no 
change in the genus of the children's persona by either of 
those events ; they were JUiifamUias both before and after 
them. But the species was changed ; for, from being sub- 
ject-members of family A, they became subject-members of 
family B. There was consequently and necessarily a capitis 
deminutio ; for, however much they might gain in the long 
run by translation into their new family, they had lost the posi- 
tion they had hitherto enjoyed in their old one, with all its 
attendant rights and privileges. 

The most important consequence of minima capitis de^ 
minutio (or mviaiio familiae) was that it not only extin- 
guished patria potestas where it existed, but severed the 
' I 
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bond of agnation between the capite miniUus and all those 
who had previously been related to him as agnates.^ There 
was no longer any right of succession between him and them 
on intestacy (p. 174) ; their reciprocal prospective rights of 
tutory were defeated, and the minutio of either tutor or 
ward put an end to a subsisting guardianship, assuming 
always that it was a tutela Ugitima or agnatic cura furiosi. 
There were various other consequences that are said to have 
resulted from the familiae midatio of a person mi jurisj for 
which there was no room if he were alieni juris; some 
of them, however, seem only indirectly attributable to the 
capitis minutio. It is said, for example, that if a pater^ 
familiaSy after executing a testament, gave himself in adro- 
gation, his testament was thereby nullified;^ but that was 
due not so much to the capitis minutio as to the rule of the 
civil law which required that a testator's testamentary capa- 
city should continue uninterruptedly from the moment of 
making his will until his death. It is said also that certain 
patrimonial rights enjoyed by a man, such as usufructs, 
sworn services due by him as a freedman, and one or two 
others, were extinguished by his capitis minutio ; ^ but the 
more accurate way of stating it is that all his patrimonial 
rights were extinguished so far as his old persona was con- 
cerned, but passed simultaneously, claims against debtors of 
his included, to his new paterfamilias by universal acquisi- 
tion, with the exception of two or three that for special 
reasons were regarded as intransmissible. More directly 
attributable to the minutio was the rule that a copartnery 
of which the minutus was a member was thereby dissolved ; 

* This was true eyeu as regarded a paierfamilicu and his children in potes- 
taU passing together into a new family by adrogation ; their old agnation 
ceased, and a new one, of which the adoptive parent was the connecting link, 
came into existence. In the case of direct transfer of a filiusfamilicu, how- 
ever, by his natural parent to an adoptive one, the rule in the text was 
modified by the legislation of the later empire (see Just., Inst,, L 11, 2). 

' Relaxed by the praetorian jurisprudence (Gai, il 145). 

« GaL, liL 83. 
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Gains assigning as the reason that capitis demintUio in the 
estimation of the jus civile was equivalent to death J Parties 
might of consent go on as before ; but it was really a new 
copartnery, with a JUiusfamilias as a member of it instead 
of a paterfamilias as formerly. Very remarkable, yet quite 
logical, was the doctrine that the minutio extinguished the 
claims of creditors of the minvius ; * their debtor, the person 
with whom they had contracted, was civilly dead, and dead 
without an heir; and therefore there was no one against 
whom' an action of the jvjs civile could be directed in order 
to enforce payment. This cannot but have opened a door 
to fraud, a paterfamilias giving himself in adrogation, or 
a materfamilias passing in manum, in order to defeat the 
claims of creditors. But equity eventually provided a 
remedy, by giving the creditors a prsBtorian aotion in which 
the minutio was held as rescinded, and which the new pater- 
famUias was bound to defend on pain of having to give up 
to them all the estate he had acquired through the adroga- 
tion or in manum converUio? 



Section 30. — Mancipation and the Law of Property. 

In the early law there was no technical word for ownership 
of things ; it was an element of the house-father's mamis. 
In time, although it is impossible to say when, the word 
dominium came into use ; but, so far as can be discovered, 
it did not occur in the Tables, and must have been of 
later introduction. In those days, when a man asserted 
ownership of a thing, he was content to say, — " It is mine," 
or " It is mine according to the law of the Quirites." The 
distinction, as already explained in § 10, was this, — ^that while 

f GaL, iiL 158. • Gal, iii. 84, iv. 38. 

* GaL, iii 84, iv. §§ 38, 80. Thoee passages are not quite consistent ; for 
iivhile in the two first the action is said to have been against the minuiu9 or 
miAuto, in the last it is said that the jpaterfamilioi had to defend it^ 
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the first was sufficient to entitle a man de facto holding a 
thing as his own to protection against a thief or any one 
forcibly attempting to dispossess him, the second was neces- 
sary when he appealed to a conrt of law to declare the 
legality of his title and his right to oust an individual who 
had obtained possession neither theftuously nor by force. 
It is maintained by some jurists of eminence that under the 
law of the Tables what afterwards came to be called " domi- 
nium ex jure Quiritium " was competent only in the case of 
res mancipi (p. 63), — of a man's house and farm, and the 
slaves and animals with which he worked them ; ^ in other 
wordS; that under the Tables there could be no formal vin- 
diccUio of a right of property in res nee mancipi. Specu- 
latively there is something to be said for this contention ; 
but it is incidentally contradicted by such authorities as 
Paul and Ulpian, who tell us that by an enactment of the 
decemvirs vindication of building materials, vine-stakes, 
and the like (tigna junctd) was sometimes exceptionally 
excluded.^ But such things were unquestionably res nee 
mancipi; and so there can be little room for doubt that 
these, as well as res mandpi, were already at the time of 
the publication of the Tables regarded as objects of quiri- 
tarian ownership-right, and ordinarily susceptible of vindica- 
tion in the usual form.' 

1 E,g., Iheriog, Oeitt, vol. iii § 65, note 262, and Zweek, yol. i p. 275, 
note; Earlowa, R6m, CP.^ pp. 84, 88; Voigt, XII Tafdn, vol. ii. p. 88. 
Ihering has not yet developed his view, reserving it for a subsequent volume 
of the Qeitt, 

» Paul, in Dig., xlvi. 8, fr. 98,* § 8; Ulp., in Dig,, xlviL 8, 2; infra, 
note 64. 

* Cicero {Top,, 4, 28) says that while, by the Twelve Tables, lands might 
be acquired by two years* possession, aU other things {ceierne ret omneM) might 
be usucapted in one year. There is no doubt that usucapion was not an 
invention of the Tables ; they only defined the period, hitherto uncertain, for 
which possession {uiut) as owner had to be continued in order to create a 
property title. There is just as little doubt that the title created by usucapion 
was a qiiiritarian one, — the right one of dominium ex jure Quiritium. A ret 
nee mancipi, therefore, that had been possessed for a year by a person who 
had not come by it theftuously, was clearly his in quiritarian right. But once 
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The modes in which those two classes of things might be 
acquired in property were very various. But there was 
this important diflference, — that while a natural mode of 
acquisition sufficed in the case of res nee mandpiy some civil 
one was necessary for the derivative acquisition, at all events, 
of res mancipi. The most important were mancipation, sur- 
render in court, usucapion, and bequest as singular modes ; 
inheritance, in manum conventio, adrogation, and purchase 
of a confiscated estate as universal ones. All of these, with 
the exception of mancipation, applied equally to res nee 
mancipi. But the commonest of all the modes of transfer- 
ring things of this class was simple tradition. If the transfer 
was by the owner, with the intention of passing the pro- 
perty, then the simple delivery of possession was enough, 
unless it was in virtue of a sale ; in such a case, and because 
a vendor had as yet no action for the price, the Tables pro- 
vided that the ownership should remain with him, notwith- 
standing the change of possession, until the price was paid 
or security given for it.* 

The origin of the distinction between mancipable and 
non-mancipable things, and of the form of conveyance by 
mancipation applicable to the first, has already been ex- 
plained in connection with the reforms of Servius Tullius 
(§ 13).^ As Servius introduced it, mancipation (then called 

this was admitted, a step farther was inevitable. If a man could competently 
aver that a ret nee mancipi was his in quiritary right the day after he had 
completed a year's possession of it, it would not be long before it would be 
allowed that his right to it was of exactly the same character even before the 
year had expired, provided he was able to establish ownership independently 
of the usucapion. 

* Just., Inst, ii. 1, 41. Some writers are of opinion that the provision in 
the Tables to which Justinian alludes, (and which, strangely enough, is not 
mentioned in the remains of any earlier authority), can have applied only to 
mancipations of rea mancipi. But there seems no sufficient reason for thus 
limiting its application ; for though an informal contract of sale had not yet 
been recognised as creative of legaUy enforceable obligations, yet sale without 
mancipation was an ordinary transaction of daily life, — acquisition of a specific 
article in exchange for a certain amount of metal or (afterwards) money. 

' Literature : Leist, Mancipation und Bigenthuvutradition, Jena, 1865 ; 
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mandpium) was not the imaginary sale that Gains speaks 
of,* but as real a sale as could well be conceived, — the 
weighing in scales, held hj an official, of the raw metal 
that was to be the consideration for the transfer of a res 
rruincipiy and the handing of it by the transferee to the 
transferrer, with the declaration that thereby and therewith 
the thing in question became his in quiritary right ; and all 
this in words of style, and in the presence of certain wit- 
nesses who represented the people and thus fortified the 
conveyance with a public sanction. There is some reason 
to believe that, when large quantities of metal had to be 
weighed, the practice crept in of having this done before the 
witnesses had assembled ; and in the formal act only a single 
pound was weighed as representing the whole amount/ 
This paved the way for the greater change that resulted 
from the introduction by the decemvirs of coined money. 
From that moment weighing became unnecessary. The price 
was counted out before the ceremony, and sometimes left to 
be done afterwards ; and though, in that spirit of conserva- 
tism that was so marked in the adhesion to time-honoured 
forms after their raison cCStre was gone, the scale-bearer and 
the scales were still retained as indispensable elements of 
the mancipation, yet the latter were simply touched by the 
purchaser with a single coin, in order that he might be able 
to recite the old formula — " I say that this slave is mine in 
quiritary right, and that by purchase with these scales and 
this bit of copper," And that one coin, says Gains, was 
then handed by the transferee to the transferrer, as if it were 
in fact the price of the purchase {quasi pretii loco). Thus 
transformed, the mancipation was undoubtedly nothing more 

Ihering, GeiMt. d. R B,, vol. ii. § 46 ; Bechmann, GetehiehU des Kauf» im B&m, 
Recht, (Eriangen, 1876), pp. 47-299 ; Voigt, XII Tafeln, vol. i § 22, vol ii. 
§§84-88. 

« Gai., i. 119. 

^ See this more fully explained in § 13, and the justification of the conjecture 
in note 16 to that Bection. 
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than an imaginary sale ; for the real price might have been 
paid weeks or months before, or might not be paid until 
weeks or months afterwards. The actual sale might be, and 
probably usually was, contemporaneous ; but the mancipa- 
tion itself had become nothing more than a conveyance, and 
in this form it continued down to the end of the third cen- 
tury of the empire to be the appropriate mode of transfer of 
a res mancipiy or at least of conferring on the transferee of 
such a thing a complete legal title (dojmnium ex jure Quiri- 
tium). After that, however, it seems graduaUy to have 
gone into disuse, being inapplicable to lands out of Italy 
that did not enjoy the privilege known as jus ItcUicum ; ® 
and long before the time of Justinian it had entirely dis- 
appeared.* 

The effects of a mancipation, provided the price had been 
paid or security given for it/® were that the property passed 
instantly to the purchaser, and that the transferrer was held 
to warrant the transferee against eviction from the moment 
the price was received. In the absence of either payment or 
sureties for it, the title still remained with the vendor ; so 
that it was in his power, by means of a real action, to get 
back what had been mancipated, even though it had passed 
into the possession of the vendee. With the change from 
weighed metal to coined money, payment of the price or 
sureties for it also became a condition of the vendor's liabi- 
lity to the vendee in the event of eviction." This liability 



Gal, iL 15. See § 52, note 3. 

' The latest mention of it as a still subsisting institution is in an enactment 
of the year 355 {Theod, Ood., viii 12, 7). 

^^ What sort of security the Tables required we are not informed. We 
know from Gellius (xvL 10, 8) that there was a provision in them about sureties 
• who got the name of vades; that may have dealt with the matter. See Voigt, 
" Ueber das Vadimonium," in AbhandL d. phil. hist. Classe d, KdnigL Sachs. 
OesdUeh. d, Wissensch.^ vol viiL p. 299 sq. According to him, if the vades 
failed to pay the price for which they had become sureties, they might be con- 
vened in an " actio vadimonii deserti" See also his XJI Tafdn, voL ii p. 490. 

" Paul, Sent, ii 17. §§ 1, 8. 



136 WARRANTY AGAINST EVICTION. [sect. 30. 

is nsually supposed to have arisen ipso jure^^ that is to say, 
without anything expressly said about it; the acceptance 
by the transferrer of the coin with which the scales had 
been struck was held to have imposed upon him an obliga- 
tion to maintain the transferee in possession, under a penalty 
of double the amount of the price, recoverable by the latter 
by what is usually called an actio auctoritcUis}^ But this 
ipso jure obligation did not arise when the mancipation was 
either really or fictitiously gratuitous ; really, in the case of 
donations, &c.,^* fictitiously, when, on purpose to exclude the 
warranty, the recital of the transferee was that the price was 
a single sesterce." 

That so serious a consequence for the vendor should have 
arisen without anything said by him to bind himself, seems 
a little inconsistent with the general principle of the law of 
contractual obligation in the fourth century of Rome, and 
with the importance ascribed by Cicero to the words spoken 
by a contracting party as the test and measure of his liabi- 
lity.^* Referring especially to the position of the transferrer 
in a mancipation, Cicero speaks of him as having obliged 
himself — qui se neani oUigavit ; ^^ and this, it has been said, 
suggests something more on his part than the simple accept- 
ance of the ratidusculum. It has also been a matter of obser- 
vation that a man transferring a res mancipi by surrender 
in court (in jure cessio) incurred no such obligation ; ^® an 

" The authorities for this are mostly from Plautus ; they are collected in 
Voigt, XII Tafdn, vol il p. 190. 

^ See a paper on " L'action auctoritatis," by P. F. Girard, in the Nouv, 
Rev, Hist., voL vii. (1882), p. 180. Latterly it was called " actio pro evictione." 

^* Examples in Leist, Mancipation^ p. 169. 

^ It appears from an inatrumentum fidttcia^f discovered in Spain in 1876 
(Bruns, p. 200), that this practice must have been common in the early empire ; 
for the creditor bargains that in selling by mancipation any of the lands or ^ 
slaves included in his mortgage he should not be bound to do so for more than 
a single sesterce, t.e., he should not be held to warrant them to a purchaser. 
The single sesterce (silver) was quite distinct from the raudutcuLunif which 
was of copper. 

w Cic., De Off., iii. 16, § 65. " Cic, Pro Mur, 2, § 3. 

u Voigt, XIITafelny vol. ii. p. 189, note 2. The reason was that it was 
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immanity usually (but wrongly) ascribed to the fact that he 
said nothing that could even be construed into warranty. 
Two theories ^^ have been propounded to obviate the diflS- 
culty. According to one,^ the warranty was express, and was 
therefore obligatory under the provision of the XII Tables 
that what was publicly declared by word of mouth in the 
course of a mancipation should be held as law.^^ If so, 
the liability could have been avoided by omitting any such 
declaration ; whereas a variety of passages in the lay writers 
prove that onerous mancipation without warranty was a 
thing unknown.^* The other theory is that the liability did 
arise ipso jure ; not, however, in consequence of the words 
spoken by the transferee, or of the ravdiisculum or coin 
accepted by the transferrer, but because of words spoken by 
the latter, which were substantially an echo of those spoken 
by the former. This is Voigt's view,^ quite novel, and 
somewhat specious. He stands upon the broad ground that 
it is inconsistent with the supremacy of the word spoken, 
and the fruitlessness of the unexpressed voluntas in the 
fourth and fifth centuries of Rome, to suppose either that 
property could pass from A to B simply because B said so 
without contradiction from A, or that A could be laid under 
obligation to warrant the possession to B without a syllable 
spoken by him. He contends that there must have been a 
declaration by the vendor, following that of the vendee,— 

not the cedent, but the magistrate by hU decree {addictio), that g^ve the 
thing to the cessionary. 

^ A third view is that of Ihering {Geitt, vol. il p. 528, note 716), — that the 
actio auctoritatit was really an action of theft, on the ground that the vendor 
had swindled the vendee out of his money. But it is refuted by the fact that 
the duplum was exigible even though the vendor had manifestly acted in per- 
fect good faith. 

•* See Eck, Die Verp/lichtung des Verhdufers zur Oevodhrung d. EigerUkunu 
(Halle, 1874), p. 2. With him concur Rudor£f and Karlowa as quoted by him. 

SI " Cum nexum faciet mancipiumque, uti lingua nuncupassit ita jus esto " 
(Fesl, v. Nuncupata, Bruns, p. 276). 

2S See note 12. 

«» Voigt, Xn Tafdn, vol i. p. 217, vol. ii. p. 137. 
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" I say that the slave is thine in quiritary right, acquired 
by thee by purchase with those copper scales and this copper 
coin ; " and that the vendor as well as the vendee appealed 
to the witnesses for their testimony. An appeal to the wit- 
nesses was certainly made in some cases by the vendor ; for 
that was the position held by the testator in a testament- 
mancipation, and both Gains and Ulpian narrate his nuncu- 
patory declaration and request for testimony.^* An " aio 
tuum ese," &c., however, is vouched by no authority, either 
lay or professional. Yet it is quite conceivable ; for though 
aio ordinarily introduced an averment of the existence of a 
right in the person of the speaker, yet it seems to be gene- 
rally admitted that it was used by the defendant in .a legis 
actio sacramenti in personam when expressly admitting the 
plaintiff's claim.^* 

The right of a vendee to sue an actio auctoriiatis arose 
only when eviction resulted from a decree in a regular judi- 
cial process at the instance of a third party disputing his 
title ; and was conditional on his having done all that was 
necessary on his part to bring his vendor {auctor) into the 
field to defend his own interests (§ 34, n. 10). And the 
duration of the auctoritas was limited by statute to two years 
in the case of lands and houses, one year in that of other 
things.^ As possession for those periods was sufficient to 
cure any defect in the vendee's title, it was but reasonable 
that with their expiry the vendor's liability on his warranty 
should be at an end. 

By the provision of the Twelve Tables in reference to 
the verba nuncupata that accompanied a mancipation,^^ its 

^ Gai., il 104 ; Ulp., zx. 9. It to some extent supports Voigt's view that 
Justinian {Jnst.^ ii. 10, 1, 2) speaks of a testament per aes a libram as made 
emancipalioTUy i.e., by an act of the testator's putting his estate out of his 
manus, 

^ On the authority of the note in Valer. Prob. § 4, No. 3 {CoUeeL Ubror. 
jnr, antejutt.^ voL ii. p. 144), — Q.N.Q.A.N.Q.N. = " Quando neque ais neque 
negas." 

» Oic, Pro Caw., 19, § 54 ; Top., 4, § 23. » See «t*pra, note 21. • 
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importance was immensely increased ; for any sort of quali- 
fication germane to the transaction might be superinduced 
upon it, and the range of its application thus greatly ex- 
tended. Such qualifications were spoken of as leges man-' 
cipiiy^ — self-imposed terms, conditions, or qualifications of 
the conveyance, which, as integral parts of the transaction 
per aes et Itbramy partook of its binding character and were 
law between the parties. The matter of oral declaration 
might be the acreage of lands, their freedom from burdens 
or right to easements, reservation of a usufruct, limitation 
of their mode of use, undertaking to reconvey on a certain 
event, or what not ; the result was just so many obligations 
created per aes et libram, whose contravention or denial was 
punished with a twofold penalty .'• But the words spoken 
in the hearing of the witnesses were the beginning and the 
end of the liability ; it was enough that they were literally 
complied with, however much the other party might be 
injured by something inconsistent with their spirit, or which 
he had not taken the precaution to require should be made 
matter of declaration. What had not been clothed in words 
could not be enforced as a lex mancipii. What had been 
intended could not be inquired into ; the rule was — " accord- 
ing as a man has spoken, so shall be law ; " interpretative 
equity had no place as yet in the jus civile^ unless, perhaps, 
in the case of d^lex fidudae. 

Among the declarations, restrictions, limitations, burdens, 
conditions, and so forth (dicta et promissa) that might be 
incorporated with a mancipation as kges mancipii^ and 
which imposed obligations sometimes on one party, some- 
times on the other, none was more important, and from 
some points of view remarkable, than this so-called lex 
Jiduciae^ or often, for brevity's sake, simply fducia?^ It was 

» See § 7, note 7. » Cic., De Off-* "i- 16, § 65. 

** See illostrations of a great variety of them in Voigt, XII Tafdn^ vol. ii. 
pp. 149-165. Several of them, however, are of questionable authority. 
^ The subject of fidueia has latterly been much discussed in connection 
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introduced when it was the intention of parties that the 
mancipatory transference, although in form absolute, should 
in reality be only provisional ; the transferee was therefore 
taken bound to reconvey either to the transferrer or to a 
third party, or to manumit a slave he had received, or to 
denude himself of the thing in any other way that might 
be embodied in the engagement. According to some jurists, 
such a qualification of the vendee's right might be intro- 
duced as an ordinary lex manctpiij without any fiduciary 
words ; in that case the obligation was stricti juris, and the 
vendor, if he failed to comply, was inevitably condemned in 
the twofold penalty which followed breach of the verba nuru- 
cupata. But it was usually deemed expedient — although 
the practice can hardly have been introduced until consi- 
derably later than the XII Tables — ^to free alike the right 
of the vendor and the obligation of the vendee from the 
hard-and-fast lines of the fus strictum, and subordinate them 
to the principles of bona fides. This was done by importing 
fiduciary words into the mancipatory formula, — " Hunc ego 
hominem fidei fiduciae causa ex jure Quiritium meum esse 
aio," — " I say that this slave is mine in quiritary right, 
committed to my honour, for a fiduciary purpose, and that 
he is mine by purchase for a single sesterce,"^ with this 
copper and these scales, in order that I may remancipate 
him to you," or what not, according to the nature of the 
transaction.*^ 

with the Spanish mandpatio fiduciae coauOj referred to in note 15. See Gide, 
in Rev, de lAgidai,, vol. i. (1870), p. 74 »q.; Degenkolb, in Z.f. RO., vol ix, 
(1870), pp. 117 9q., 407 8q,; Kriiger, KrU. Vertuehe tm R6m. RechU (Berlin, 
1870), pp. 41-58 ; Rudorff, in Z. /. RG., vol. xi. (1873), pp. 52 aq. 

** As the sesteroe was first coined in 485, the formula must have been 
somewhat different before then ; but we know it only from the Spanish 
inscription, which was of the early empire. May not the^^i fiduciae (which 
occur in it) have been one single word, like jurisjurandi t 

" Ihering (Geist, voL ii. p. 515) holds that the^ucta was not embodied in 
the nuncupatio of the mancipation, but was a subsequent agreement in which 
fidee was pledged, and which therefore gave rise only to a honae fidei action. 
The strongest reason against regarding it as a 2ex viancipii is that it might be 
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Gains ^ speaks of Jiducia contracted either with a friend 
or with a creditor : with a friend, for safe custody of the 
thing transferred to him daring the absence of the trans- 
ferrer; with a creditor, for the purpose of giving him 
security for a debt incurred or contemplated, and which 
might be coupled with special agreements defining his 
powers of dealing with it. He mentions also in another 
place ^ that, in emancipating his child, a paterfamilias, if he 
desired to be his tutor and have the right of succession to 
him on his death, usually bargained fiduciarily with the 
transferee for remancipation, so that he (the father) should 
become the child's manumitter from the state of free bondage 
in which for the moment he was placed. This case, how- 
ever, as well as that of the fiduciary coemption devised by 
the jurists of the sixth century,^ was by no means of the 
same importance as those with friends and creditors just 
referred to. In them the transferee was vested with the 
legal right of property in the thing transferred to him, and 
in law entitled to deal with it as owner, in so far as not 
restrained by special agreements ; but at the same time he 
was a trustee (fiduciarius), bound so to deal with it as not un- 
duly to prejudice the interests of the transferrer. The latter 
had for his protection an action (a. fduciae) which differed 
from that for enforcement of an ordinary lex mandpii in this 
very important respect, — that it proceeded, not upon in- 

an adjanct of a transfer by surrender in court {in jure ee»tio), as well as of a 
mancipation (Gai, iL 69) ; but that only amounts to this, — that it might take 
the form of m lex in jure ee9sioni$ as well as of a Zex fnatieipii. The truth 
appears to be that in course of time it became the practice to follow up the 
mancipation and its fiduciary clause with a separate agreement setting forth 
details. 

»* Gai., il 60. 

** Gai., i 182, 133 (which are defective in the Verona MS.), compared with 
Gaii EpiL, L 6, 8, and Just, Intl., iii. 2, 8. 

** To enable a woman tut jurit to substitute for her legal tutors others of 
her own selection who were bound to do her bidding, or to enable her to make 
a testament, or to enable her to get rid of the Mcra (tn/ra, p. 179) that bad 
devolved on her along with an inheritance. See Cia, Pro Mur,, 12, § 27 ; 
GaL, i. §§ 114, 115. See also sitpra, % 11, note 6. 
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flexible rules of law, but on considerations of what was 
reasonable and fair in view of the whole circumstances of 
the case— lA^i inter bonos bene agier oportet?^ With this 
action a considerable latitude was given to the judge. 
True, if the Jiduciarius deliberately failed to reconvey when 
it was his duty to do so, or had by his doleful actings 
rendered reconveyance impossible, he not only was con- 
demned in the usual double penalty,^ but became infamous 
on account of the breach of his expressly and publicly pledged 
faith.** If, on the other hand, his inability to reconvey was 
attributable to no fault of his, he was entitled to judgment 
in his favour ; while there might be anything intermediate 
between double condemnation and full acquittal according 
to the view taken by the judge of the circumstances as a 
whole. 

Another advantage of the fdv/na was this, — ^that as the 
radical right still remained in him who had given the object 
of it in mancipation, he could reacquire the legal title without 
reconveyance by continuing in possession for a year ; *® the 
usucapion in that case was called lunireceptioy and one year's 
possession instead of two held sufficient even for immovables, 
upon the pretext that what was usucapted was a fduday 
and therefore included amongst the " other things " of the 
Twelve Tables.*^ This one year's usureception was competent 
at all times where the fiduciary mancipation had been to a 

V Cic., De Off., iii. 15, § 61 ; 17, § 70 ; T<yp., 17, § 66. 

M Paul {SenL, ii. 12, § 11) saye that under the XII Tables there was an 
custio in duplum in the case of deposit. As deposit, as an independent con- 
tract, was unknown until long after the Tables, Paul's words possibly refer to 
the fiducia cum amico depoaiti cauta ; although it is also probable that breach 
of trust by a depositary, when no mancipation had intervened, was treated as 
theft, and visited with the same twofold penalty. 

» Cic, Pro Caec, 8, § 7. « Gai., ii. 59. 

^ " Lex XII tabularum soli quidem res biennio usucapi jussit, ceteras res 
vero anno" (GaL, iL 54). It was on the same somewhat sophistical construc- 
tion of the law that utucapio pro herede {infro^ p. 179) was held to be com- 
pleted in a year, even though the bulk of the hereditary estate might consist 
of immovables (m toli). 
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friend, and probably was the ordinary method of extin- 
guishing the fiduciary right. Where, however, the manci- 
pation had been to a creditor in security of his claim, there 
was this qualification, — that while the usureception might 
proceed on any causa possessionis after the debt secured had 
been paid, it was competent before payment only when the 
debtor's possession was not directly derived from the creditor 
either by lease or precatory grant during pleasure ; in either 
of those cases, according to the general principles of posses- 
sion, he was holding for the creditor rather than himself.*^ 

It is very generally, if not universally, maintained that 
mancipation was not only inappropriate but inapplicable to 
res nee mandpi^ — that mancipation of a thing of this sort 
was ineffectual as a conveyance. There does not seem to be 
any distinct authority for such a statement.^ In the ordi- 
nary case parties would rarely dream of resorting to so 
cumbrous a procedure if nothing was to be gained by it ; 
but it is conceivable that it might be employed for some 
ulterior purpose, such as getting the benefit of a tec mancipii 
or a fiduciay whose eflScacy depended on the transaction 
per aes et libram to which it was annexed.** If tradition 
actually accompanied the mancipation of a movable res nee 
mancipi, then it is difficult to conceive that the superinduc- 
tion of the civil ceremonial could deprive it of its power to 
pass the property of the thing delivered. That surrender 

*« Gai., ii. 60. 

^ A passage in the Vatican Fragments (No. 813) — an enactment of Diocle- 
tian's — runs : " Donatio praedii . . . traditione atque mancipatione perficitur ; 
ejus vero, quod nee mancipi eat, traditione sola." But the two last words do 
not mean that donation of a non-mancipable could be perfected only by tradi- 
tion ; they are to be read — "is perfect by tradition alone," i.e., without the 
necessity of mancipation. 

^ There is no express mention of such a thing in the text ; but as only 
movables could be objects of deposit, and most were nee mancipi, one would 
think that they must have figured in the " fiducia cum amico depositi causa " 
of which Gains speaks, before deposit had been recognised as an indepen- 
dent real contract imposing obligations upon a depositary apart from any 
mancipation. 
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in ooart (injure cessio), adjudication, and usucapion applied 
both to mancipables and non-mancipables is indisputable. 

Surrender in court,** which was apparently of later intro- 
duction than mancipation/^ was simply a rei vindicatio (or 
action to have a right of property declared) arrested in its 
initial stage (p. 189). The parties, cedent and cessionary, 
having previously arranged the terms of transfer, — ^sale, 
exchange, donation, or what not, — appeared before the 
magistrate ; the cessionary, taking the position of plaintiff, 
declared the thing his in quiritary right; the cedent, as 
defendant, was asked what he had to say in answer ; and, 
on his admission or silence, the magistrate at once pro- 
nounced a decree (addictio),^^ which completed the transfer, 
but might be subject to a condition or other limitation, or 
even to a fiduciary reservation.^ It was probably more 
resorted to for the constitution of servitudes, both real and 
personal, and transfer of such nghta ss patria potestas, tutory- 
at-law of a woman, or an inheritance that had already 
vested,** than for conveyance of property. For it was not 
only inconvenient, inasmuch as it required the parties to 
appear before the supreme magistrate in Rome, and could 
not be carried through by a slave on his owner's behalf (as 
mancipation might), but it had these serious disadvantages, 
— that it did not ipso jure imply any warranty of title by 
the cedent, or afford the cessionary any action against him 
in the event of eviction. The reason was that in form the 
right of the cessionary flowed from the magisterial decree, — 
" Since you say the thing is yours, and the cedent does not 
say it is his, I declare it yours," — and not from any act or 
word of the cedent's, who was passive in the matter. 

« Ihering, Geist, vol ii. § 46 ; Voigt, XII Tafdn, vol. ii. § 83. 
4^% ^ But earlier than the XII Tables, because confirmed by them (PauL in 

Vat. Frag., No. 50). 
^ Gai., ii. 22, 24 ; Ulp., Frag,, xix. 9, 10. 
« Gai., ii. 59 ; Paul., in VaL Frag., Na 50. 

^ None of these could be transferred by mancipation, as manifestly they 
could not by tradition. 
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Adjudication was the decree of a judge in a divisory 
action, such as one for partition of an inheritance amongst 
co-heirs; it conferred upon each of them a separate and 
independent right in a part of what as a whole had pre- 
viously been joint property.^ 

Usucapion,^^ regulated by the XII Tables, but not im- 
probably recognised previously in a vague and uncertain 
way, converted uninterrupted possession (usus) into quiritary 
property by efflux of time. The provision in the Tables was 
to this effect — "usus auctoritas fundi biennium esto, ceterarum 
rerum annuus esto." ^^ The relation in which the words vsus 
and auctoritas stand to each other has been a subject of much 
discussion ; the prevailing opinion amongst modem civilians 
is that the first alone refers to usucapion and the second to 
the warranty of title incumbent on the vendor in a manci- 
pation, and that both were limited to two years in the case 
of lands (and, by extensive interpretation, houses), and to 
one year in the case of anything else. In the later juris- 
prudence the possession — " use " was the technical term in 
the earlier law — required to be based on a sufficient title, 
and the possessor to be in good faith.^^ But the decemviral 
code, as is now generally admitted, contained no such re- 
quirements ; any citizen ^ occupying immovables or holding 
movables as his own, provided they were usucaptible " and 

*" Ulp., Frag., xix. 16. 

^ Literature : Stintzing, Dca Wesen von bon& fides und titulus in d, Eom, 
Usucapiandehre^ Heidelberg, 1852 ; Scbirmer, Die Qrundidee d, Utveapum im 
Hdra. JUcht, Berlin, 1855 ; Pemioe, Labeo, vol. iL pp. 152 <g. ; Voigt, XII 
Tafdnf vol. iL § 91 ; Esmein, "Sur Thistoire de rusucapion/' in the Nouv. 
Rev. Hist., &c, vol. ix. (1885), p. 261 tq, 

»» Cic, Top., 4, § 28 ; Pro Caec, 19, § 54 ; Gal, ii. §§ 42, 54, 204. 

" Just, Imt,, ii. 6, pr. 

^ Usucapion was peculiar to citizens — "jus proprium est Romanorum" 
(6ai., ii. 65). The provision in the XII Tables, ** Adversus hostem aetema 
auctoritas " (Cic, De Off,, i. 12, § 37), which has been the subject of a somewhat 
voluminous literature, is sometimes adduced as proof of statutory declaration 
to the same effect. 

^ What belonged to the state or to religion was of course excluded from 
usQcapioa ; so were the re» maneipi of a woman in tutelage of her agnates or 

K 
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that he had not taken them theftuously,^ acquired a qniritary 
right in two years or one as the case might be, merely on 
the strength of his possession. Originally, therefore, it was 
simply the conversion of de facto possession, no matter how 
acquired, so long as not by theft, into legal ownership, when 
prolonged for the statutory period,— too often the mainte- 
nance of might at the cost of right. But in time it came 
to be regarded rather as a remedy for some defect of title, 
arising either from irregularity of conveyance or incapacity 
of the party from whom a transfer had been taken ; and with 
the progress of jurisprudence developed into the carefully 
regulated positive prescription which has found a place in 
every modem system. 

The Twelve Tables contained a variety of provisions regu- 
lating the relations between conterminous proprietors,*^ and 
imposed penalties of considerable severity for oifences against 
property. For example, any one intentionally setting fire 
to another man's house, or to straw or such-like in its imme- 
diate vicinity, was to be flogged and burned at the stake.** 
The malicious driving of cattle by night to graze upon an- 
other man's young com, was punished with hanging of the 
offender and forfeiture of his goods to Ceres.*® Bewitching 
another person's hanging fruit, or spiriting away a crop from 
his field, was also punished with death.^ Cutting a tree 
belonging to another entailed a penalty of twenty-five asses,^^ 

patron, if alienated bj her without their authority (GaL, ii. 47), the five feet of 
free space between two properties (Cio., De Leg.^ L 21, § 55), and a few other 
things. 

•• GaL, ii. 46. 

^ See fragments 1-10 in the seventh table of the arrangement in Bruns, 
p. 24. 

M Gai., lib. 4. ad XIT Tab., in Dig,, xlvil 9, 9. 

» Plin., ff.N., xviii. 3, 12. 

^ Sen., Nat. QwusL, iv. 7. 8 ; Plin., H.N., xxviiL 2, 17 ; Serv. in Virg. Ed,, 
viii 99 ; Aug., De Civ, Dei, viiL 19, The penalty was probably death by bpm- 
ing ; at least that was the punishment of sorcerers in the classical jurispru- 
dence (PauL, Sent, v. 23, § 17). . See Voigt, XII Tafdn, voL ii p. 800. 

» Plin., H,N,, xvii. 1, 7. 
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— the same as was imposed for an affi*ont offered to a free- 
man, or an assault upon him that did not end in breaking 
bones.®^ The culpable killing or hurting of a slave or four- 
footed animal gave its owner a right to claim amends, but it 
does not appear in what form. Theft was envisaged from a 
great many points of view. If a thief was caught plying 
his vocation by night, he might be slain on the spot ; it was 
not lawful, however, to kill him by day, unless he used arms 
in resisting apprehension, (which was always the act of pri- 
vate parties, there being as yet no city watch or police 
establishment). A thief taken in the act {Jut manifestvs)^ 
if he was a freeman, was scourged and given over by the 
magistrate (addidus) to the person whose goods he had 
stolen ; if a slave, he was flogged and thrown from the 
Tarpeian rock. A thief who was not taken at the time 
suffered only a pecuniary penalty, — twofold the value of 
the stolen goods. Very remarkable provisions were made 
to prevent third parties receiving and concealing stolen pro- 
perty. Thus the occupant of a house in which it was 
alleged that stolen property was concealed was bound to 
submit to a search for it, on pain of being held guilty of 
what was called furtum prohibitum^ and punished as if he 
were a manifest thief; but the searcher was required to go 
through the house with nothing on him but a cloth round 
his loins, and carrying a platter in his hands, obviously to 
exclude all suspicion of foul play. If the result of the 
search was the discovery of the stolen property {furtum 
linteo et lance conceptum), the occupant was liable to the 
owner in threefold its value, however innocent and ignorant 
he might have been of its presence within his premises ; 
but he had relief against the person who had smuggled it 
into his house by what was called an actio furti oblati.^ 



" GaL, iii 223. 

^ AU ihose yarieties of theft and a/itionei furti are described by GaitiB 
(ill 18^193), but not without some confusion. Kriiger, in an article in the 
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The actio rfe rationibus distrahendis against a tutor who had 
embezzled property of his ward's was just a variety of the 
Q'Ctio furti. So originally was the actio de tigno jundo, — 
an action competent to the owner of building materials 
against him who had theftuously incorporated them in his 
house. Their owner's property in them was suspended 
during their incorporation ; he was not allowed to insist on 
their removal, for the public interest was of greater moment 
than his ; but he was entitled by this action to double their 
value, and when the house came down he might again re- 
vindicate them.** 

The abstract conception of a real right in (or over) the 
property of another person (what was called Jus in re aliena) 
is not to be looked for at so early a period in the history of 
the law as that now under consideration. The rural servi- 
tudes of way and water were no doubt very early recognised ; 
for they ranked as res mancipij and the Twelve Tables 
contained various regulations in reference to the former. 
Usufruct, too, was probably not unknown ; but the urban 
prsBdial servitudes bear the impress of a somewhat later 
jurisprudence. Emphyteutic and superficial rights were of 
still later origin. Pignorate and hypothecary rights were 
equally unknown as rights protected by action at the time 
now being dealt with.*^ Between private parties, the only 
thing legally recognised of the nature of a real security was 
the fiducia already described. Approaching more nearly to 

Z. d. Sav. Stifi.f vol v. (1884), R. A., p. 219 aq,, haa given a somewhat dif- 
ferent explanation of them. See also Gulli in the Arch. Oiurid,, vol. xxxiii. 
(1884), p. 107 8q. 

•* Gai. in Dig., xli. 1, 7, § 10 ; Ulp. in Dig., xlviL 8, 1, § 1. The later law 
did not allow eventual vindication if there had been no malafide$ in the appro* 
priation, and the double value had already been paid. 

« Hypothecary rights were certainly unknown until near the end of the 
republic. But Festue (v. Nandtor, Bruns, p. 274) speaks of a provision in the 
Gassian league between Rome and the Latin states of the year 262 u.o. — " Si 
quid pignoris nasciscitur, sibi habeto " — which makes it diflScult to believe that 
the Romans were altogether unacquainted in de facto practice with imiMgno- 
ration of movables. 
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the modem idea of a mortgage was the security praedibus 
praediisque required by the state from those indebted to it in 
assurance of their obligations. Here there was the double ' 
guarantee of sureties {praedes) and mortgaged lands of theirs 
{praedia svbsignatd) ; but how they were dealt with when 
the debtor paade default is by no means clear.^ 

Section 31. — Nexum and the Law of Obligations. 

The jurists of the classical period attribute obligation 
either to contract, delict, or miscellaneous causes (yariae 
caiLsarum figurae) ; and those arising from contract fill a 
place in the later jurisprudence vastly greater than those 
arising from delict. In the Twelve Tables it is very dif- 
ferent. In them delicts are much more prominent than 
contracts, — wrongs entitling the suiferer to demand the 
imposition of penalties upon the wrong-doer, that in most 
cases covered both reparation and punishment. The dis- 
proportion in the formulated provisions in reference to the 
two sources of obligation, however, is not surprising. For, 
first of all, the purpose of the decemviral code was to 
remove uncertainties and leave as little as possible to the 
arbitrariness of the magistrates. In nothing was there more 
scope for it than in the imposition of penalties ; and as 
different offences required to be differently treated, the pro- 
visions in reference to them were necessarily multiplied. 
In the next place, the intercourse that evokes contract was 
as yet very limited. Agriculture was the occupation of the 
great majority ; trade and commerce were more backward 
than in the later years of the regal period ; coined money 
was just beginning to be used as a circulating medium. 
Lastly, the safeguards of engagement lay to a great extent 
in the sworn oath or the plighted faith ; of which the law 

* For note of the literature on the subject, lee Baron, Ge»cK d. B, JL, 
vol, L p. 169. 
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indeed did not yet take cognisance, but which found a 
protection quite as potent in the religious and moral senti- 
ments that had so firm a hold of the people. 

It was a principle of the law of Rome through the 
whole of its history, thongh in course of time subject to 
an increasing number of exceptions, that mere agreement 
between two persons did not give him in whose favour it 
was conceived a right to demand its enforcement. To 
entitle a man to claim the intervention of the civil tri- 
bunals to compel implement of an engagement under- 
taken by another, it was necessary either that it should 
be clothed in some form the law prescribed or recognised, 
or that it should be accompanied or followed by some rela- 
tive act which rendered it something more than a mere 
interchanga of consent. Under the jurisprudence of the 
XII Tables the formalities required to elevate an agreement 
to the rank of contract and make it civilly obligatory some- 
times combined ceremonial act and words of style, sometimes 
did not go beyond words of style, but in all cases before 
witnesses. Dotis didio, the undertaking of a parent to pro- 
vide a dowry with his daughter whom he was giving in 
marriage, and vadimonium, the guarantee of a surety for 
the due fulfilment of the undertaking either of a party to a 
contract or a party to a litigation, probably required nothing 
more than words of style before persons who could if neces- 
sary bear witness to them ; whereas an engagement incident 
to a mancipation, or an undertaking to repay borrowed 
money, required in addition a ceremony with the copper 
and the scales. The historical reason for the employment 
of the scales has already been explained. They became as 
time progressed mere matter of form or ceremonial; but 
originally they were matter of substance. In early days 
neither sale nor loan was possible without them ; for both 
the price in the one case, and the copper that was being 
lent in the other, had to be weighed. It was the spirit of 
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conservatism, so manifest in all departments of the law, 
that induced their retention as formalities after they had 
ceased to be of moment substantially; had they had no 
practical significance in the first instance, it is not likely 
they would ever have been resorted to. There were many 
formal observances in Roman law that seemed to have not 
much bearing upon the proceeding of which they formed 
part ; but there was hardly one of them that had not its 
historical explanation. They were often retained, more or 
less modified, simply because they had been always asso- 
ciated with some particular transaction, and sometimes long 
after they had ceased to be of any substantial significance ; 
but it was not the practice to introduce merely for the sake 
of form a ceremonial that at the time of its introduction 
had no utilitarian value. If all that was wanted was deli- 
beration in contracting, certainty as to the nature and terms 
of the contract, publicity and trustworthy testimony, words 
of style, spoken in presence of witnesses, as in the vadimo' 
nium and dotis dieiio, were suflBicient for the purpose. 

The opinion is very generally entertained that the only 
proper contracts recognised by the XII Tables were those 
annexed to a mancipation or surrender in court and em- 
bodied in A lex mancipii or in jure cessionis, and the nexum,^ 
the vadimonium, and the dotis dictio. Some reckon amongst 
them the verbal contract by stipulation, which in time came 
to be the most important and inclusive form of contract 
known to the law ; but it is impossible to discover even the 
most remote allusion to it in any extant fragment of the 
Tables, and the better opinion seems to be that it was of 
later introduction. 

^ The literature on the subject of the nexum is veiy abundant, and the 
views taken of it very discordant Danz (GescJi. d, R, Jt., voL iiL § 146) gives 
a list of the more important writings about it, and a r^umi of the principal 
theories. To his list, which comes down to 1870, may be added Vainberg, 
Le nexum , . . en droit Eomain, Paris, 1874 ; Brinz, " Der Begriff oliigaUo" 
in GrUnkut'9 ZSckr.t vol. i. (1874) pi 11 9^.; and Voigt, XII Tafdn, vol. L 

63-65. 



162 THE CONTRACT OF NEXUM. [sect. 31. 

The condition of the neon (as debtors who had been 
bound by nexal contract were called) during the first two 
centuries of the republic, and the commotions to which their 
grievances again and again gave rise, have been alluded 
to in a previous section (§ 20). Although much has been 
written on the subject, opinions differ not a little as to 
who exactly those nexi were, how they became so, and 
what was their status in law. In this, however, there 
seems to be a general agreement, — that the first step 
towards their reaching the miserable condition which 
Livy and Dionysius have so graphically, though perhaps 
not always with strict accuracy, depicted, was a loan 
transaction, real or fictitious,^ which was technically called 
neanim or neod datio? The practice of lending per libram 
was doubtless of great antiquity, — indeed the intervention 
of the scales was a necessity when money or what passed 
for it had to be weighed instead of counted ; and not im- 
probably old custom conceded to a lender who had thus 
made an advance in the presence of witnesses some very 
summary and stringent remedy against a borrower who 
failed in repayment. How Servius subjected it to much 
the same formalities as he appointed for mancipation, — ^the 
state scales, the official libripens, the five witnesses repre- 
senting the nation, — has been shown already (p. 68). With 
the introduction of a coinage the transaction, instead of being 
per liiram simply, became one per aes et libram ; the scales 
were touched with a single piece, representing the money 

' The opinion is entertained by some writers that, after the introduction of 
coined money, and when touching the scales with a single <u took the place 
of the weighing of so many pounds of metal as part of the ceremonial, the 
nexi datio upon pretence of a loan might be, and was, employed to create a 
bond for payment of a definite sum, no matter what the real ground of 
indebtedness. It is extremely probable. The sale in a mancipation was in 
many cases only simulated, and the pajrment in nexi liheratio did not need to 
be real ; arguing from analogy, therefore, there is no reason why a man may 
not have become nexus as if for borrowed money, when in fact the ground of 
debt was something different. 

' S«Hs Appendix, Note C. 
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whicli had already been or was about to be paid, a formula 
recited whereby the obligation of repayment was imposed 
on the borrower, and an appeal made to the witnesses for 
their testimony. Unfortunately this formula is nowhere 
preserved. Huschke* and Giraud,* assuming that the 
lender was the only speaker, formulate it thus, — '* Quod ego 
tibi mille libras hoc aere aeneaque libra nexas dedi, eas tu 
mihi post annum jure nexi dare damnas esto " — " Whereas, 
with this coin and these copper scales, I have given thee a 
thousand asses, be thou therefore bound jure nexi to repay 
them to me a year hence." ^ The phrase damnas esto, like 
the rest of the formula, is unsupported by any conclusive 
authority ; but as it was that most frequently employed during 
the republic for imposing, by a public act, liability to pay a 
fixed and definite sum,^ it may not be wide of the mark.® 

What was the eflfect of this procedure? The question 
is one not easily answered. Brinz has expressed the opinion 

^ Hoschke, Ueher das Reeht des nexum (Leipeic, 1846), p. 50. 

^ Girandi Des nexi, ou de la condition des cUbiteurs chez Us Romains (Paris, 
1847), p. 67. 

* If the loan was to bear interest, the words cum impendio unciario, or 
equivalents, would be incorporated. 

' See Huschke, Le. He renders damntis esto (p. 51), " Du sollst ein zu geben 
Verfluchter sein.'* There has been much speculation as to the derivation and 
original meaning of the words damnum, damnare, damnas. See the more 
important suggestions in Voigt, Bedeutungswechsd, p. 142 sq. 

^ Voigt, who holds that the nexi datio was at once a mode of transferring 
the property of the money or other ponderable from the lender to the bor- 
rower, and of imposing upon the latter an obligation to repay it, proposes a 
different formula {XJI Tafdn^ vol. ii. p. 483), which has the merit of coming 
nearer that of the nexi lihenUio than Huschke's : *' Haec ego octingenta aeris 
ex jure Quiritium tua esse aio ea lege, uti tantundem cum impendio unciario 
proximis kalendis Martiis recte solvas liberasque aenea libra. Hanc tibi libram 
primam postremam adpendo, lege jure obligatus ; " and this he holds to have 
been echoed by the borrower, in accordance with his theory that in every 
transaction jper oeg ei VUbram there must have been nuncupaXio on both sides. 
He rejects the words damnas esto, because of another theory of his own, — that 
there was nothing peculiar in the obligation created nexo, ie., that it did 
not impose any immediate liability on the borrower which the lender could 
enforce without judicial intervention, but that the latter required to proceed 
against the former in ordinary course, by what he calls an actio pecuniae 
nunc^^pata^. 
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that the creditor was entitled in virtue of the nesrum to take 
his debtor into castody at any time when he considered such 
a course necessary for his own protection, even before the 
conventional term of repayment, — that the debtor waa in 
bonds, virtually a pledge, from the very first, and the tight- 
ness or looseness of them a matter in the discretion of his 
creditor.® Voigt holds that the nexum did not give the 
creditor any peculiar hold over his debtor ; and that, on the 
latter's failure to repay, an ordinary action was necessary, to 
be followed by the usual proceedings in execution if judg- 
ment was in favour of the former.^^ These views may be 
said to be the two extremes, and between them lie a good 
many others more or less divergent. The difficulty of 
arriving at a conclusion is caused to some extent by the 
ambiguity of the words nexus and nexum. JIhe transaction 
itself was called n£ocum ; the money advanced was nexum aes 
(hence neod, i.e. aeris, datio) ; the bond was n^exus (of the 
fourth declension) ; and the debtor on whom the bond was 
laid was also n^exus (of the second). All this is simple 
enough. But we find the same word nexus employed by 
the historians as almost synonymous with vindus, — ^to de- 
note the condition of a debtor put in fetters by his creditor. 
That might be the condition either of a nexal borrower or 
of an ordinary judgment-debtor (§ 36). The former in such 
a case was doubly nexus; he was at once in the bonds of 
legal obligation and in those of physical constraint. In 
many passages in which Livy and others speak of the nexi 
it is extremely difficult, sometimes impossible, to be sure in 
which meaning they use the word. It is therefore not sur- 

* Brinz, Grilnhufs ZSchr., vol. i. p. 22. He likens the position of the nexuM 
to that of a thing, land say, mortgaged to a creditor in security of a claim. 
Such a security is constantly spoken of by the Roman jurists as res obligata 
or res nexa. As Brinz observes, the thing was obli{fata from the first, and 
continued so as long as the debt it secured was unpaid, even though the 
creditor found it unnecessary to reduce it into possession or interfere with it 
in any way. 

^® See reference in note 8. 
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prising that there should be considerable diversity of opinion 
on the subject, and such frequent identification of the legal 
status of a nexal debtor (nexus) with that of a judgment 
debtor {judicatuSy addictvs). 

Consideration of the texts inclines me to the conclusion 
that, although de facto a creditor may have made little or 
no difference in his treatment of his nexi and addidi, yet 
de jure their positions were quite distinct both before and 
after the legislation of the Tables.^^ The right of a nexal 
creditor whose debtor was in default was, at his own hand, 
and without any judgment affirming the existence of the 
debt, to apprehend him, and detain him, and put him 
to service until the loan was repaid.^^ Its parallel is to 
be met with amongst all ancient nations, — Jews, Greeks, 
Scandinavians, Germans, &c.^^ And it was not altogether 
unreasonable. If a borrower had already exhausted all 
available means of raising money, had sold or mortgaged 
everything he possessed of any value, what other recourse 
was open to him in his necessity than to impledge him- 
self?" For this was substantially what he did in entering 

^^ Dionysius (viii. 83), speaking of the events that gave rise to the first 
secession of the plebeians and the measures proposed for remedjing their 
grievances, pointedly distinguishes between borrowers whose bodies had been 
taken by their creditors because they had failed to repay their loans at the 
proper period, and debtors who had magisteriaUy been given up to their creditors 
because they had failed to implement judgments obtained against them. 

^* This meets the definition of Varro {De L. L., viL 105, Bruns, p. 308) — 
"Liber qui suas operas in servitutem pro pecunia quam debet dat, dum 
solveret nexus vocatur" — "« a freeman who gives his services as a slave in 
return for money that he owes is called nexus so long as it is impaid." 

^ See authorities in Bruns* paper in GriiTUiut's ZSehr^t vol. L p. 25. The 
Greek phrase was 'ewl atStfiaTi dcof^ij^ew. There is a curious style in Marculfus 
{Form,, ii. 27), in which a borrower engages that, until he shall have repaid 
his loan, his creditor shall have right to his services so many days a week, and 
shall have power to inflict corporal punishment if there be dilatoriness in ren- 
dering them. Kohler, in his Shakespeare vor dem Forum der Juritpnidenz 
(Wiirzburg, 1884), p. 7 «g., gives scores of illustrations from the early (and in 
some cases present) laws and customs of all parts of the world of the powers 
of creditors over the bodies of their debtors, which form a most instructive 
study in comparative jurisprudence. See infra. Appendix, Note F. 

^ " He told them how he had been obliged to borrow money, because, when 
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into the nexal contract ;^^ not in so many words, but by 
necessary implication.^* That the creditor should have 
been entitled to realise the right he had thus acquired 
without the judgment on it of a court of law is equally 
intelligible. The nexal contract was a public act, carried 
out in the presence of the representatives of the people, 
who were witnesses alike of the acknowledgement of in- 
debtedness and the tacit engagement of the debtor. The 
only valid objection that could be stated against the credi- 
tor's apprehension of his debtor in execution was that the 
indebtedness no longer existed, — that the loan had been 
repaid. But a nexal debt could be legally discharged only 
by Tim liberatio; which also was a solemn procedure per 
aes et libram in the presence of five citizen witnesses.^^ 

he had been away fighting againBt the Sabinea, his farm had remained nn- 
cropped, his house had been burned, his cattle driven off, everything plun- 
dered, and at the same time, unhappily for him, a tribute imposed ; how first 
his ancestral lands had gone, then his other property, and at last, like a 
wasting disease, it had come to his body ; how his creditor, instead of putting 
him to work (in servUium), had thrown him into a dungeon and a torture- 
chamber" (Liv., it 23). 

^ It is often argued, in opposition to this view of the matter, that a Roman 
citizen could neither seU himself as a slave nor place himself in eausa maneipii. 
This is true. But it is irrelevant. The nexus was neither a slave nor in 
causa maneipii. His creditor's right was to. detain him and use his services ; 
protected possibly by a real action, but certainly by an action of theft against 
any third party maliciously carrying him off. In these respects the relation 
of the nexus to his creditor was analogous to that of an au/itoratus to his 
lanista (Gal, iii 199) ; yet the auctoratus was undoubtedly a freeman, and the 
relation the result of contract. 

^ Some jurists hold that a debtor's giving himself as nexus was something 
distinct from the engagement to repay, and might be either contemporaneous 
with it or of later date. In the former case they assume that there was a 
separate agreement or lex nexi annexed to the main contract. For the latter 
they call in evidence the historians, who once or twice speak of men having 
yielded themselves as nexi in respect of loans they themselves had not con- 
tracted. But in such instances it was invariably a son that gave himself up 
in respect of meney borrowed by his deceased father, — the heir fulfilling, as 
the law compelled him to do, the obligation of his predecessor. 

'^ Gai., iii. 174. The formula of nexi liberatio is instructive as showing the 
actual relation in which the debtor stood to his creditor — **me a te solvo 
liberoque hoc aere aeneaque libra " — '* I unbind and free mysdf from thee," 
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What need for a judicial inquiry in the presence of facts so 
notorious? A creditor would rarely be daring enough to 
proceed to maniLS injectio if his loan had been repaid ; if he 
did, the testimony of the witnesses to the discharge would 
at once procure the release of his alleged debtor. It was 
probably to give opportunity for such proof, if there was 
room for it, that the XII Tables required that a creditor 
who had apprehended a nexal debtor should bring him into 
court before carrying him oflf into detention. 

The provisions of the Tables on the subject of manus 
injectio^^ there seems good reason to believe, applied for the 
most part only to judgment-debtors. There are some, how- 
ever, who hold they had no application at all to mere 
nexi ; ^* while others again are of opinion that they applied 
to them in their integrity as much as to judicati.^ As 
described by Gellius they commenced thus : " Aeris confessi 
rebusque jure judicatis triginta dies justi sunto. Post deinde 
manus injectio esto : in jus ducito. Ni judicatum facit," 
&c., ie., " for acknowledged money debts and judgments 
obtained by regular process of law the days of grace shall 
be thirty. Then the creditor may apprehend his debtor, 
but must bring him before the praetor. If the judgment- 
debtor still fail to implement the judgment," and so on. 
That the words '^ aeris confessi . . . triginta dies justi 
sunto " *^ referred to a nexal debtor, and not, as is generally 
assumed, to a defendant who had formally admitted his 
liability in the initial stage of an ordinary action, will be 
shown more conveniently in a subsequent section (§ 36). 
He was to have thirty days' grace after the maturity of his 

M GelL, XX. i. 45. 

" E.g., Voigt, XII Tafeln, vol. I p. 629 tq, 

** E.g,, Hiuchke, who is of opinion {Nexunif p. 95) that the Tables must 
have contained a provision that a nexut was to be dealt with in the same way 
as a judicaius. 

^ There is no good objection to the phrase " dies aeris confess! ; " for " dies 
pecuniae ** occurs in Cia, Ad AtL, x. 5, and " dies pecunianim " in Colum., 
De H. it, I 7, 2. 
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debt ; and then his creditor might apprehend him, present- 
ing him, however, to the magistrate before carrying him 
home (domum ductid), in order, no doubt, that the one might 
prove the nexal contract, and the other have an opportunity, 
if the fact justified it, of proving by the mouths of the wit- 
nesses of the nexi liberatio that the loan had been repaid. 
All that follows in Gellius of the provisions of the Tables on 
the subject of marnts injectio seems to refer solely to the case 
of a judgment- debtor. The possible intervention of a vin- 
dex, the two months' provisional detention of the debtor, his 
periodical production in the market-place, his formal over- 
giving to his creditor (addictio) on the expiry of the sixty 
days, the capite poenas datio, the sale beyond Tiber, the 
partis secarty — all these (§ 36) refer solely to the jvdicatus. 
There was no room for a vindex or champion in the case of 
a nexal debtor ; for there was no judgment whose regularity 
the former could impugn. Nor was there any room for a 
magisterial addictio of the debtor to his creditor; for the 
latter's right was founded on a publicly vouched contract, 
and needed no decree to strengthen it. He was entitled 
at once, after apprehension of his debtor and production 
of him in court in terms of the statute, to carry him 
home, take such steps as were necessary to ensure his 
safe custody, and employ his services in profitable industry. 
But that he could kill him or sell him, as some sup- 
pose, is a proposition that is unsupported by any distinct 
authority. 

Equally untenable is the notion that the nexus became a 
slave, or that, while retaining his freedom, his wife, chil- 
dren, and belongings fell with him into the hands of his 
creditor. He certainly was not in a worse position than an 
addictvs, — a judgment-debtor given over to his creditor by 
magisterial decree on failure to make an arrangement ; yet 
Qaintilian states distinctly that an addictus did not become 
a slave, — ^that he still retained his position in the census 
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and in his tribe." Many a time, when the exigencies of 
the state required it, were the next temporarily released in 
order to obey a call to arms, — ^to fulfil the duty incumbent 
on them as citizens. In fact, a nexal debtor suffered no 
capitis deminutio at all because of his detention. If he was 
a house-father, he still retained his mantis over his wife and 
potestas over his children. But they did not share his 
quasi-servitude.® Their earnings legally belonged to him ; 
but were no doubt retained by them with his consent for 
their own support. They certainly did not fall to his credi- 
tor. We may well believe that in the ordinary case a 
neocus^ when he fell into that condition, had not much to call 
his own ; but to assume that all that he then had, and all 
that he subsequently acquired by inheritance or otherwise, 
passed ipso jure to his creditor, would be to set at naught 
the statement of Varro — " dum solveret nexus vocatur." 
How could he pay his debt and thus obtain his release if 
all that he had to pay with already belonged to his creditor ? 
And what, on such assumption, of the provision of the 
Poetilian law, which made honam copiam jurare a condition 
of the release of the nexi then in bondage ? ** Whatever 
these words may mean — and it is matter of controversy ^ — 
they undoubtedly imply that a nexits, even when confined 

« Quint, Derf., 811. 

^ If they had done so as a matter of course, there would have been no occa- 
sion for a son to yield himself as nettu for his father's debt on the latter's death, 
as we are told sometimes happened (see note 16). A passage in Livy (ii. 24) 
seems at first sight to partially contradict what is stated above : '* Servilius 
. . . edixit ne quis civem Romanum vinctum aut dausum teneret, quo minus 
edendi apud consules potestas fieret, neu quis militifl, donee in castris esset, 
bona possideret aut venderet, liberos nepotesve ejus moraretur." But this 
edict bore no special reference to nexi. It was a general prohibition of the 
appropriation of the goods or detention of the children of a citizen while on 
service, no matter on what pretext. Besides, it was nearly fifty years earlier 
than the XII Tables, and before there was any definite law to protect the 
plebeians against the high-handed oppression of their patrician fellow-citizens. 

»* Varro, De L, L„ vU. 105 (Bruns, p. 308). 

^ See tn/m, note 35. 
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in his creditor's prison-house, might still have means of his 
own. It was the body of his debtor that the creditor was 
entitled to, and too often he wreaked his vengeance on it 
by way of punishment ; there was as yet no machinery for 
attaching the debtor's goods in substantial reparation for the 
loss caused by his breach of contract. 

The abuses to which the system gave rise alike in the 
case of nexal and of judgment-debtors have already more than 
once been alluded to. Their detaining creditors, instead 
of being content to employ them in productive industry, 
and resorting to no more restraint or punishment than 
was necessary for safe custody or in the exercise of disci- 
pline, often confined them in dungeons, put them in chains, 
starved them and flogged them, and subjected them to the 
grossest indignities. In the year 428 ^^ a more than ordi- 
narily flagrant outrage committed by a creditor upon one 
of his young nexi, who, Livy says, had given himself up 
as responsible for a loan contracted by his deceased father, 
roused the populace to such a pitch of indignation as to 
necessitate instant remedial legislation. The result was the 
famous Poetilian law {lex PodUia Fapirid).^ It has often 
been summarily described aa^ law abolishing imprisonment for 
debt, and substituting rey for personal execution. Its scope, 
however, was by no meails so extensive. The imprisonment 
of a judgment-debtor was still competent under the legislation 
of Justinian,^ although by the Julian law of cessio bonorum 
it might be avoidecj^r put an end to by the unreserved sur- 
render of his goods to his creditor ; ^ while execution against 
a debtor's estate independently of his person was first made 

*• According to Livy. Dionysiua puts it in 462. 

27 Cic, DeRep.y ii. 84, § 59 ; Liv., viii. 28 ; Dion. Hal., Frag., xvi. 9 (Reiske, 
vol. iv. p. 2338) ; Varro, De L. Z., vii. 105 (Bruns, p. 308). 

'"^ See references to it as a subsisting institution in 2%., xlii. 1, 34, and 
CW., viL 71, 1. 

^ Severus Alexander in Cod,, viL 71| 1. 
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matter of general regulation by an edict of Pub. Ratilius 
Rufug,^ who was prsetor in 647 U.C.'^ 

So far as can be gathered from the meagre accounts of it 
we possess, the Poetilian law contained at least these three 
provisions: (1) that fetters and neck, arm, or foot blocks 
should in future be applied only to persons undergoing 
imprisonment for crime or delict; (2) that no one should 
ever again be the nexiis of his creditor in respect of bor^ 
rowed money; and (3) that all existing nexi qui bonam 
copiam jurarent should be released. The first was intended 
to prevent unnecessary restraint upon judgment-debtors 
formally given over (addicti) to their creditors. Bonds 
were not altogether forbidden ; on the contrary, the charter 
of foundation of one of Caesar's colonies, in authorising 
manus injectio upon a judgment, expressly empowered the 
creditor to incarcerate his debtor, and put him in bonds 
vsuch as were allowed by the/i^ civile?^ It is not improbable 
that in addition the statute contained this positive provision 
in reference to the addictus^ — ^that he should work for his 
creditor until his debt was paid; at least Quintilian more 
than once mentions an anonymous statute in which he says 
it was so laid down.** The second provision above referred 

^ Gai., iii. 78, iv. S5. This edict was really a bankruptcy law, to pre- 
nerve an insolvent debtor's estate and regulate its division among his credi- 
tors. But there is no reason for doubting that long before its date the praetor 
may have interfered in the same direction on special application in regard to 
each case as it arose. 

*^ What, no doubt, has given rise to the notion that the Poetilian law was 
meant to substitute real for personal execution, is the phrase in Livy's account 
of it, — " Pecuniae creditae bona debitoris non corpus obnoxium esset.*' But 
this is clearly comment and nothing more ; the Romans did not express their 
enactments in language so abstract and so vague. All that Livy meant, pro- 
bably, was thst it was the goods of a debtor (including the produce of his 
labour), and not his body as such, that ought to be made responsible for money 
borrowed by him. 

'* Ltx eoloniae /uLiae Genetivae (710 A.U.C.), cap. 61 (Bruns, p. 110), — 
" Judicati jure manus injectio esto. . . . Secum ducito. Jure civili vinctum 
habeto." 

** " Quid enim lex dicit ? < Addictus, donee solvent, serviat ' " (DeeL, 811). 
See also IntL Or,, vii 3, 26. 

L 
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to did not necessarily abolish the contract of loan per aes et 
libramy but only what had hitherto been an ipso Jure con- 
sequence of it, — the creditor's right to incarcerate his debtor 
without either the judgment of a court or the warrant of 
a magistrate. For the future, execution was to be done 
against a borrower only as a judgment-debtor formally made 
over to his creditor by magisterial decree, and under the 
restrictions and limitations imposed by the Poetilian law 
itself. This very soon led to the disuse of nexal obligation ; 
once it was deprived of its distinctive processual advantages 
it rapidly gave place to the simpler engagement by stipuk- 
tion enforcible per wndictionem (§ 89). As for the release 
of the then existing weri, Cicero, Livy, and Dionysius say 
nothing of any condition annexed to the boon the statute 
conferred upon them ; it is only Varro that limits it to those 
qui banam copiam jurarurUy — those apparently who were able 
to declare on oath that they had done their best, and could 
do no more to meet their creditors' claims.^ Such a limi- 
tation can hardly be called unreasonable, even were we to 
assume — as probably we ought to do — ^that the release spoken 
of was only from the bonds of physical restraint, not from 
those of legal obligation.^* It might be proper enough to 
liberate those whose inability it was, and not their will, that 
prevented them fulfilling their engagements ; but to have 
done the same with those who, being able to do so, frau- 
dulently refused to pay their debts, would have been an 

^ The same words occur in the Lex Jvlia Afunicipalis (line 113, Brans, 
p. 101) as descriptive of a class of persons thereby disqualified for holding 
office in a municipality. They must therefore have implied insolvency rather 
than solvency. Comp. MarezoU, Frag, legis Rom, in tab, EeracleentU parte 
(Gottingen, 1816), p. 142 sq. ; Dirksen, Ad tab. Herad. part, alteram (Berlin, 
1817)} p. 105 sq, Gic, Ad Fam., ix. 16, has banam copiam ejvrare, Paul. 
Diac. (Bruns, p. 266) defines ejuratio as 'Md, quod desideretur, non posse 
praestare." 

^ Livy's phrase is 'Mta nexi soluti;" and "nexi soluti" he employs else- 
where in opposition to " nexi vincti," thus distinguishing between nexi in bonds 
and nexi at large. In ii. 28, § 8, he has " nexi vincti solutique.*' 
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injustice to their creditors that even the abuses that gave 
occasion for the statute could hardly have excused. 

It is obvious that the contract of nexum and the contrac- 
tual or quasi-contractual relations arising from a lex Trtaricipii, 
a vadiTnonium, or a dotis dictio, must have been far from 
suiHcient to meet the requirements even of an agricultural 
population such as that of Rome in the fourth century of 
her history. If a man purchased sheep or store cattle, a 
plough, a toga, a jar of wine or oil, had he no action to com- 
pel delivery, the vendor no action for payment of the price ? 
Did the hire of a horse or the loan of a bullock create no 
obligation? Was partnership unknown, and deposit, and 
pledge, and suretyship in any other form than that of vadir 
monium f One can have no hesitation in answering that, 
as transactions of daily life, they must all have been more 
or less familiar. It does not follow, however, that they were 
already regulated by law and protected by the ordinary 
tribunals. The historical jurists are pretty well agreed that 
not only the real contracts of loan (mutuum and commoda^ 
turn), deposit, and pledge, but also the consensual ones of 
sale, location, partnership, and mandate^ and the verbal one 
of suretyship, were as yet very barely recognised by law. 
Sale was the ofifspring of barter, — of instant exchange of one 
thing for another. With such instant exchange there was 
no room for obligation to deliver on either side, even when 
the ware (merx) given by one of the parties was so much 
rough copper weighed in the scalea The substitution of 
coined money for the raw metal can hardly have operated 
any radical change; the ordinary practice of those early 
times must still have been ready-money transaction, — an 
instant exchange of ware against price ; and it can only have 
been when, for some reason or other, the arrangement was 
exceptionally for delivery or payment at a future date, say 
next market-day, that obligation was held to have been 
created. Was that obligation enforceable by the civil tri- 
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bunals ? Some jurists hold that it was, — that at no time 
were the juris gentium contracts outside the protection of 
judicial remedies, although by a simpler procedure than that 
resorted to for enforcement of the contracts of the jxis civile. 
But a couple of provisions in the XII Tables seem to prove 
very cleariy that it was not. The first is that already re- 
ferred to as recorded by Justinian,^ — ^that where a thing was 
sold and delivered, the property, nevertheless, should not 
pass until the price had been paid or sureties (vades) for it 
accepted by the vendor. Far from being a recognition of 
the obligatory nature of the transaction, this provision is 
really a recognition of the inability of the law to enforce 
payment of the price by the vendee ; it is a declaration that 
on the latter's failure to pay, the vendor, unprotected by any 
personal action, should be entitled to recover the thing sold 
as still his own, no matter in whose hands he found it. The 
second related to the case of a person who had bought a 
victim for sacrifice, but had failed to pay for it. A real 
action for its revindication by the seller after it had been 
consumed on the altar was out of the question \ so he was 
authorised by the Tables,^^ by the process of pignoris capio 
(§ 37), at his own hand to appropriate in satisfaction a suffi- 
cient equivalent out of the belongings of the purchaser, 
against whom he had no personal action.^ 

It would seem, therefore, that in the earlier centuries of 
the history of the law juris gentium conventional obligation 
was cognisable by the civil courts only to a very limited 
extent. But it has already been pointed out in dealing with 
the regal period (p. 50) that if the party in whose favour 

» See § 30, note 4. ^ Gai., iv. 28. 

^ Gaius {l.c.) records an analogous provision in reference to location : if A 
gave one of his draught cattle in location to B, as a means of raising money 
for a sacrifice, and B failed to pay the hire, A might recoup himself by pignorit 
capio. Here again the exceptional procedure was in the interests of religion ; 
but it would have been unnecessary had there been a personal action on the 
contract. 
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such an obligation was conceived took the precaution of 
having it corroborated either by a solemn oath (ivsfurandum) 
or an invocation of Fides, then a breach of it fell within the 
cognisance of the ministers of religion, or of the magistrate 
invested for the time being with the regimen morum. There 
were various transactions and relations, moreover, that were 
held to be peculiarly nnder the protection of Fides, even 
although there might have been no actual invocation ; and 
in some of them breach of the engagement involved, when 
accompanied by substantial injury to another, entitled the 
latter to institute proceedings against the defaulter. A 
guardian, for example, who had converted the funds or pro- 
perty of his ward to his own use, was liable in double their 
value. A depositary who was unfaithful to the trust reposed 
in him was also liable to an action for double the value of 
what he had failed to restore, one-half in reparation and the 
other half by way of penalty.*® And it is quite possible, 
although we have no record of it, that the same rule applied 
to the borrower of some specific article (commodcUariiis), 
when by his own malfeasance he was nnable to return what 
had been lent him.*^ 

Those were cases of breach of conventional or quasi- 
conventional obligation which, because of the grossness of 
the perfidy involved in them, were punished as if they were 
delicts. Of delicts proper — offences against life, limb, re- 
putation, and property, independent of any breach of special 
duty incumbent on the offender — ^the Tables, as there has been 
occasion to notice from time to time, contained a goodly list. 
But contract and delict were not the only sources of obliga- 
tion nnder their rdgime any more than at a later period. 
There were some that arose from facts and circumstances, — 
events that placed one person in the position of debtor to 

* PatiL, 8ent,t ii. 12, § 11. See ntpra, § 80, note 38. 
^ That deposit and commodate stood in some respects on the same footing 
appears from GaL, iv. 47. 
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another (ex re). To this class belonged the depensum (or 
depensio) more than once mentioned by Gaios.^^ He speaks 
of it in connection with a lex Pvbliliay which anthorised 
sureties {sponsores), who had paid debts for their principals, 
to proceed against them by manvs injectio if the depensum 
was not repaid within six months. He does not say, how- 
ever, that the notion of obligation in respect of such outlsCy 
was new, or that an actio depensi was for the first time 
introduced by the Publilian law. And it can hardly have 
been so. The vindex and the vas of the Twelve Tables, it 
may reasonably be assumed, must have had an action of 
relief against the party for whom they had been required to 
make payment ; and there seems ground for the opinion 
that this must have been the actio dependy carried out by 
the summary process of mantes injectio (§ 36).** To the 
class of obligations ex re may also be assigned those arising 
between co-heirs from the fact of their co-inheritance, and 
which were adjusted by means of the decemviral actio fami- 
liar erciscundae.^ There may have been one or two others 
of the same sort ; but the materials at command do not 
enable us to speak of them with certainty. 

Section 32. — The Law of Succession. 

Patrician Some had two varieties of testament, — ^that 
made at stated periods in the comitia of the curies, under 
advice of the college of pontiffs, and that made by soldiers 
in the hearing of a few comrades on the eve of battle, 
and which probably was originally nothing more than an 
apportionment of the testator's belongings amongst his 
proper heirs. Both still remained in use in the early re- 
public ; but were in course of time displaced by the general 
adoption of that executed with the copper and scales (testa- 

*» GaL, iii 127, iv. 22. « See Volgt. XII Tafdn, voL iL p. 495. 

^ GaL ad ed» prov., in Dig.^ x, 2, fr. 1, pr. 
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mentum per aes et libram). It seems to be the general 
opinion that it. was to the first two alone that the words 
applied which stood in the forefront of the provisions of the 
XII Tables about inheritance, — ^'uti legassit suae rei ita 
jus esto."^ Whether resort was to the comitia or to the 
army, the testator's own will in the matter was henceforth 
to be supreme. There was to be no more reference to the 
pontiffs as to the expediency of the testament in view of 
tae interests of the family sacra and of creditors of the 
testator's; from legislators, sanctioning a departure fifom 
the ordinary rules of succession, the assembled Quirites 
became merely witnesses, — ^recipients of the oral declaration 
of the testator's will in regard to his inheritance. 

The testament with the copper and the scales is depicted 
by Gains as a written instrument. But he presents it in 
what was apparently the third stage of its history. Its 
probable origin has already been explained (p. 66) in describ- 
ing the result of the Servian reforms upon the private law. 
It was not a testament but only a makeshift for one. A 
plebeian was not qualified in the regal period to make a 
testament in the comitia ; so, instead, he transferred his 
estate to a Mend on whom he could rely, — ^the transferee 
was called familiae emptor j because the conveyance was in 
form a mancipation for a nominal price, — with instructions 
how to distribute it on his death.^ It is not at all unlikely 
that the same device may occasionally have been resorted 
to by a patrician who had neglected to make a regular 
testament and was seized with mortal illness before he had 
an opportunity of appealing to the curies. But such a 

^ Gai., ii. 224; Just, InsL, it 22, pr. Ulpian and others interpolate 
" super pecunia tutelave " before ** suae rei.*' But this has the appearance of 
a gloss by the interpceters of the republic ; the Tables, in dealing with in- 
testate succession, speak not of peeunia but of famUiek. Legate does not mean 
''bequeath," bat is equivalent to legem dicere (see wpra, § 7, note 7 ; § 11, 
note 8). Suae rd refers to what is often called the ret familiaru^ or more 
briefly famiUa» 

« OaL, ii 108. 
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disposition was not a testament, and may not have been 
80 called. A testament was the nomination of a person 
as the testator's heir, — sometimes the substitution of an 
individual of the testator's choice for the heir assigned to 
him by law, sometimes the acceptance of the latter in the 
character of testamentary heir, so that the testator might 
be able to impose upon him what burdens he pleased as the 
tacit condition of heirship. It made the person instituted 
as fully the representative of the testator after his death aa 
his heir-at-law would have been had he died intestate. The 
mortis causa mancipation, however, that opened the way for 
the testament per aes et libram^ conferred upon the famUijie 
emptor no such character. Gains says that he stood in place 
of an heir (heredis loco), inasmuch as he had such of an 
heir's rights and duties as the famUiae venditor had it in his 
power to confer and impose ; but the transaction was but a 
conveyance of estate, with a limitation of the right of the 
grantee. 

It has been argued that, as the law did not recognise 
conditional mancipation, the conveyance must have operated 
a complete and immediate divestiture of the grantee. But 
this does not follow. For it was quite competent for a man, 
in transferring property by mancipation, to reserve to him- 
self a life interest;^ and apparently it was equally com- 
petent for him to postpone delivery of possession,^ without 
infiinging the rule that the mancipation itself could not 
be ex certo tempore. So far as one can see, therefore, there 
was nothing to prevent the grantee of the conveyance (or 
quasi-testator) bargaining that he was to retain the posses- 
sion till his death ; and as the familia was an aggregate of 
estate {universitas rerum), which retained its identity not- 
withstanding any change in its component elements, he must 
in such case have been as free to operate on it while he sur- 
vived as if he had never conveyed it by mancipation. But 

« GaL, ii. 88. « Gai., iv. 181a. 
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on his death how did it stand affected by the claims of 
creditors? Frandulent alienations to defeat their rights 
were set aside by praetorian law; but we have no reason 
to believe that any such process was competent in the third 
century of the city. It would almost appear as if creditors 
must have been as much at the mercy of the famUiae 
emptor as were those among whom he had been directed 
to distribute the estate. These, certainly, had nothing to 
depend on but his sense of honour ; they had no action 
against him, because he was not the deceased's heir, neither 
between them and him was there any bond * of contract. 
He was a trustee and nothing more ; and it was not until 
early in the empire that the law undertook to enforce a 
mortis causa trust.^ Probably, however, in those early times 
the risk was not so great as it might have been at a later 
period ; the Bomana fdes held men to fulfilment of their 
engagements quite as effectually as the most elaborate 
machinery of the law. 

Cicero incidentally remarks ^ — what indeed the nature of 
the business of itself very distinctly suggests — that the true 
testament with the copper and scales had its statutory war- 
rant not in the uti legassit suae rei of the Xlf Tables, 
but in that other equally famous provision, — '' cum nexum 
faciet mancipiumque, uti lingua nuncupassit ita jus esto " 
(p. 139). Reflection on the import and comprehensiveness 
of these words led the interpreters to the conclusion that 
there was nothing in them to prevent the direct institution 
of an heir in the course of the verba nuneupata annexed 
to a mancipation. From the moment this view was adopted 
and put in practice, the familiae mancipatio ceased to be a 
transfer of the testator's estate to the familiae emptor ; the 
latter's purchase was now for form's sake only, though still 
an indispensable form, since it was it alone that, according 
to the letter of the statute, imparted efficacy to the nwnr- 

• Juit, /Ywt., U. 23, 1. • Cia, D» Oral., i. 57, § 246. 
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cupatio. But it was the nuncupcUio — the oral declaration 
addressed to the witnesses — ^that really contained the tes- 
tamentary disposition, t.e., the institution of an heir, with 
such other provisions as the testator thought fit to embody 
in it. This was the second stage in the history of the 
testament per aes et libram. The third was marked by the 
introduction of tablets in which the testamentary provisions 
were set out in writing, and which the testator displayed 
to the witnesses, folded and tied up in the usual manner, 
declaring that they contained the record of his last will. 
Gains narrates the words spoken by the familiae emptor as 
follows : — " Your estate and belongings {familia pecuniaqtu 
tud)y be they mine by purchase with this bit of copper and 
these copper scales, subject to your instructions but in my 
keeping, that so you may lawfully make your testament 
according to the statute {guo injure testamentum facere possis 
secundum legem publicam).'' ^ The meaning of the words " in 
my keeping " (endo custodelam meam) is not quite obvious ; 
they may have been remnants of an older style. Certain 
it is that they no more imported a real custody than a real 
property in the familiae emptor ; for the testator remained 
so entirely master of his estate that the very next day if he 
pleased he might mancipate it anew to a different purchaser, 
and nuncupate fresh testamentary writings. The nuncupa- 
tion was in these terms : " As is written in these tablets, so 
do I give, so do I legate, so do I declare my will ; there- 
fore, Quirites, grant me your testimony ; " and, adds Qaius, 
'^ whatever the testator had set down in detail in his testa- 
mentary tablets he was regarded as declaring and confirm- 
ing by this general statement." To the appeal of the testator 
the witnesses responded by giving their testimony ® in words 
which unfortunately are not preserved ; and then the testa- 
ment was sealed by testator, officials, and witnesses,® the 

7 GaL, ii. 104. « PauL, Sent,, iii. 4a, § 4. 

* Bachofen, AutgewiUdte Lekrend, rdm, CivUrechU (Bonn, 1848), p. 256. 



SECT. 32.] THE TESTATOR'S SUI HEREDEa 171 

seals being on the oatside, and over the cord with which the 
tablets were tied. 

Although this testament with the copper and the scales 
was justified in the first instance by the provision of the 
XTT Tables as to the effect of nuncupative words annexed 
to a mancipation, yet one cannot fail to perceive that in 
course of time it came to be subordinated to that other one 
which dealt directly with testamentary dispositions, — uti 
kgassit suae m ita jus esto}^ Upon the words lUi legassU 
the widest possible meaning was put by the interpreters : 
not only was a testator held entitled on the strength of them 
to appoint tutors to wife and children, to enfranchise slaves, 
and make bequests to legatees, but He might even disinherit 
his proper heir (sutis heres) in favour of a strauger, so long 
as he did so in express terms. Institution of a stranger 
without mention of the proper heir, however, was fatal, at 
least if the latter was a son ; for without express disherison 
(exJuredcUio) his father could not deprive him of the interest 
he had in the family property, as in a manner one of its 
joint owners. It can hardly be supposed that disherison was 
contemplated by the compilers of the Tables, — it was alto- 
gether foreign to the traditional conception of the family and 
the family estate ; but it was a right whose concession could 
not be resisted when claimed as embraced in the tUi legassii, 
although generally discountenanced, and as far as possible 
restrained by the strictness of the rules imposed on its exer- 
cise. The potency of the innate right of the sutis heres made 
itself manifest in yet another direction, — namely, in the 
effect exercised upon a testament by his attaining the posi- 
tion after its execution. A testator had to provide, either 
by institution or disherison, not only for sui heredes in life 
at the date of his will, but also for any that might emerge 
subsequently ; if he neglected that precaution, the result of 
the birth of another child was to invalidate the testament. 

^^ See ficptv, § 11, note 8. 
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It was a deed disposing of the family estate. But in that 
the newly-bom child had an interest as a joint owner, which 
could not be defeated except by his institution or exhere- 
dation. 

In the absence of a testament, or on its failure from any 
cause, the succession opened to the heirs ab intestato. So 
notoriously were the sui heredes entitled to the first place — 
and that not so much in the character of heirs as of persons 
now entering upon the active exercise of rights hitherto 
existing, though in a manner dormant ^^ — ^that the compilers 
of the XII Tables thought it superfluous expressly to declare 
it. '' If a man die intestate, leaving no suits hereSy his 
nearest agnate shall have his estate.^^ If the agnate also 
fail, his gentiles shall have it." ^' It has been pointed out 
in dealing with the tutory of agnates (p. 122) that the 
notion of agnation,^* as a bond distinct from that which con- 
nected the gentile members of a clan, was due to the decem- 
virs.^^ They had to devise a law of intestate succession 
suitable alike to the patricians who had gentes and the 
plebeians who had none. To put the latter in exactly the 
same position as the former was beyond their power ; for 
the fact had to be faced that the plebeians had no gentile 
institutions, and to create them was impossible. The diffi- 
culty was overcome by accepting the principle of agnation 
upon which the patrician gens was constructed, and establish- 
ing an agnatic circle of kinsmen within the sixth degree, to 
which the gens as a corporation should be postponed in the 

" See Husofake, Studim^ pp. 241, 242. 

^' '*Si intestato moritur, cui suus heres neo esoit, adgnatus proximus fami- 
liam habeto" (Ulp., Frag.^ xxvL 1). 

*' "Si adgnatuB nec.escit, gentiles familiam habento" (Ulp., lib, reguL, in 
the CoUcUio, zvi. 4, 2). 

^* For a definition of '' agnation ** reference is made to p. 123, and to notes 
8 and 10 thereon. 

^ This view is expressed by Danz, Oeseh,, vol u. p. 95, and Holder, Zur 
OetchicMe d. r6m. Erhrechlt (Erlangen, 1881), p. 56, note. But the latter seems 
to go too far in also attributing the right of the gentiles of a deceased intestate 
to the Tables. It was much earlier. 
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case of patricians, and which shonld come in place of it in 
the case of plebeians. It was not perfect equalisation, but 
the nearest approach to it that the circumstances permitted. 
The difference was that, when the agnates of a plebeian in- 
testate failed, his inheritance was vacant ; whereas, on failure 
of those of a patrician, there was devolution to his gens in 
its collective capacity. An interpretation put upon the 
statute, probably in the interest of the gentile houses, and 
which one can hardly suppose was in the minds of the 
decemvirs, made vacancy in the one case and devolution in 
the other more frequent than it would otherwise have been, 
viz., the limitation of the right of succession to the nearest 
agnates of the deceased ; if brothers (say) survived him, and 
they declined the inheritance, an uncle or other remoter 
agnate was not allowed to take it, for he was not the nearest 
of degree in existence ; ^^ the succession passed to the gens 
if the deceased had been a patrician, and was vacant if he 
had been a plebeian. Another interpretation, probably of 
later date, curtailed the right of female agnates, by denying 
the succession to any kinswoman of a deceased intestate more 
remotely related to him than a sister ; ^^ the avowed object 
being to keep estates as much as possible within the family 
to which the intestate belonged, and prevent them being 
dispersed through marriages. The non-admission of repre- 
sentation, e,g,j the exclusion of children of a brother who 
had predeceased from participation along with surviving 
brothers and sisters of the intestate, was an inevitable result 
of the language of the Tables ; ^* the inheritance went to 
the nearest agnates, to the exclusion of all remoter ones ; 
and the division, therefore, when several heirs concurred, 
was invariably per capita and not per stirpes}^ 

The order of intestate succession thus established by the 
XII Tables, and which prevailed until amended by the 

" Gal. iil 12 ; XJlp., xxvL 6. " Gai., iii. 14 ; Ulp., xxH 6. 

M Gai., iii 15. » Gai., iiL 16 ; Ulp., xxvi. 4. 
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praBtors, probably in the eighth centuiy of the city, was first 
to the sui heredes of the deceased, next to his nearest agnate 
or agnates, and finally, if the deceased was a patrician, to 
his gens. His sui heredes included those of his descendants 
in his potestas when he died, who by that event (or even 
after it, bat before his intestacy became manifest)^ became 
sui juris, together with his wife in manu (who, as regarded 
his succession, was reckoned as a daughter) ; but did not 
include children whom he had emancipated, or daughters 
who had passed in manum of husbands. Emancipated 
children did not even come in as agnates on failure of sui ; 
for emancipation severed the tie of agnation as well as that 
oi potestas. For the same reason no kinsman who had been 
emancipated, and so cut off firom the family tree, could claim 
as an agnate ; for those only were agnates who were subject 
to the same patria potestas^ or would have been had the 
common family head been still alive. 

The opening of the succession (technically delatio here^ 
dUatis) in favour of sui heredes^ whether in virtue of a 
testamentary institution or by operation of law on intestacy, 
at once invested them with the character, rights, and re- 
sponsibilities of heirs. No acceptance was requisite, nor, 
according to the rules of the jus civile, was any declinature 
competent. They had been all along in a manner joint 
owners with their parent of the family estate, which by his 
death had become, nominally at least, an inheritance ; and 
as he had not thought fit to terminate their interest in it 
by emancipating or disinheriting them, they were not now 
allowed to disown it.^^ Hence they were spoken of as 
necessary heirs {heredes sui et necsssarii), A slave, too, 
whom his owner had instituted ill his testament, was a 
necessary heir; he could not decline; and was invested 
with the character of heir the moment the testator died." 

» JuBt., Inst,, ill 1, 7. 21 Q^i^ ^ 157, 

^ Gai., il 163 ; Ulp., xxii. 24. 
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Not so with stranger institutes or agnates taking on intes- 
tacy; they were free to take or reject the inheritance as 
they saw fit ; consequently an act of acceptance (aditio) was 
required on their part to make them heirs. This was origi- 
nally a formal declaration before witnesses, which got the 
name of cretio ; but in course of time informal acceptance, 
or even behaviour as heir, was in some cases sufficient.^* It 
was not unusual for a testator, in instituting an heir, to 
require that he should make his formal declaration of accept- 
ance within a limited time, failing which his right should 
pass to a substitute, who in turn was required to enter 
within a certain time ; and so on with any number of Bub« 
gtitutes,^ the series ending with one of his slaves, who 
became heir without entry, and thus saved the testator from 
the disgrace of post-Tnortem bankruptcy in the event of the 
inheritance proving insolvent.^ 

The uti legassit of the Tables, as already remarked, con- 
ferred upon a testator very great latitude of testamentary 
disposition, even to the extent of disherison of sui heredes. 
This was a course, however, that it can well be assumed 
was rarely resorted to unless when a child had been guiliy 
of gross ingratitude, or when the parent had reason to 
believe his estate was insolvent, and desired to protect his 
children fit)m the responsibilities of inheritance. Usually 
his 8uiy if he had any, would be his institutes; and the 
purpose of the testament either to apportion the estate 
amongst them as he thought expedient, or to give him an 
opportunity of appointing tutors, bequeathing legacies, or 
enfranchising slaves. On intestacy the sui took equally, 
but per stirpes ; that is to say, that grandchildren by a son 
who had predeceased or been emancipated, but who them- 
selves had been retained in their grandfather's potestas, took 
amongst them the share to which their father would other- 
wise have been entitled, instead of taking equal shares with 

« Gal, iL 164-178. ** Gal, ii. 174-177. » Gai., I 21. 
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their surviving uncles.* It was by no means unusual, when 
the whole inheritance descended to sons, for them to hold it 
in common for many years as partners (consortes) ; indeed 
this seems to have been the earliest partnership known to 
the law ; and some of the rules affecting the relationship of 
partner in the later jnrisprudence bear the impress of their 
derivation from this early form of it.^ But any one of them 
was entitled at any moment to claim a partition ; which was 
effected judicially, by an arbitral procedure introduced by the 
XII Tables, and termed a judicium (sometimes arbitrium) 
familiae erdscundae.^ Where two or more strangers were 
instituted testamentarily, whether to equal or unequal shares, 
if one of them failed, either by predecease or declinature, 
his share accrued ipso jure to the others ; for it was a rule 
that very early became proverbial that a man could not die 
partly testate and partly intestate.^ There was the same 
accrual amongst agnates on intestacy;'^ and both they and 
stranger testamentary institutes had the same action for 
division of the inheritance that was made use of by mi 
heredes. 

Inheritance was by far the most frequent form of what 
in the texts is sometimes called universal acquisition, some- 
times universal succession. But it was by no means the 
only one; for, not to speak of some of later introduction, 
the law was early familiar with the universal succession 
resulting alike from adrogation (pp. 29, 119), and in 7nanu7n 
eonventio (p. 27). An adrogator acquired in mass (per uni-- 
versitatem) all the property and patrimonial rights (with a 
few exceptions) of the paterfamilias he had adopted, and 
a husband acquired all those of a woman sici juris passing 
into his manus on marriage.*^ So did an heir, or a group of 
heirs, acquire all the property and patrimonial rights of the 

2« Gal, iii. 7, 8 ; Ulp., xxvi 2. ^ See tupra, % 11, note 7. 

» Gai., li. 219 ; and ad ed. prov., in Dif/., x. 2, 1, pr. 

» Dty., L 17, 7. ^ Ulp., xxvL 5. «i Gal, iii. 82, 88. 
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testator by whom they had been instituted, or of the person 
whose inheritance had come to them by devolution of law. 
But while an heir was liable for the debts of the person to 
whom he had succeeded, an adrogator and a husband were 
not.^* It is obvious, therefore, that liability for debts was 
not inherent in the idea of universal succession. How 
account for the liability of an heir? The brocard keres 
eadem persona cum defuncto rather formulates a rule than 
explains the reason of it. So far as a suvs heres was con- 
cerned, the reason may not be difficult to discover; as he 
had in his parent's lifetime been a member of the famUia, 
and in a manner joint owner of the family estate, so it may 
be argued that he had been joint debtor with him in his 
engagements. But the stranger instituted in a testament 
and the agnate taking on intestacy were by no means in 
the same position. There was no room to pretend that 
either of them had in any sense been joint debtor with the 
testator or intestate ; and if, as Gains says, the capitis 
demimUid (which was civil death) ^ of a debtor extinguished 
his debts, it is a little difficult to comprehend how his actual 
death without leaving sui heredes could have fcdled to pro- 
duce the same result. It would rather appear that the 
liability of heirs who were not sui arose from statutory 
enactment Diocletian in one of his constitutions attributes 
it to the XII Tables;^ and there are other passages in 
the texts which state that these contained a provision to the 
effect that, where there was a plurality of heirs, each should 
be liable for a share of the hereditary debts corresponding 
to the share of the inheritance to which he had been insti- 
tuted or to which he had succeeded ab intestato.^ Claims 
against debtors of the testator or intestate were apportioned 

•• Gai., iii. 83, ir. 88. « GaL, iii, 168. 

»« Cod., iv. 16, 7. 

*> Paul ad ed., in Dig.t z. 2, 25, § 13 ; DiooL, in Cod., a 3, 26 ; Sever, and 
Car., in Cod., iv. 2, 1. 

M 
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on the same principle; they did not require to be dealt 
with in an actio familiae erciscundae,^ 

As an heir was burdened with the defanct's debts, so 
was he also with his family sacra, — the sacrifices and other 
religious services that had periodically to be performed for 
the repose of the souls of the deceased and his ancestors. 
Whether the XII Tables contained any provision in refer- 
ence to this matter is uncertain; it may be that it rested 
from the first on consuetude and pontifical regulation. The 
rule of the jus civile in reference to it was a very simple 
one, — that the heir was responsible for their maintenance. 
But in time this presented difficulties, especially when there 
was no heir, or when, although there was one, the sub- 
stantial benefits of the inheritance went to third parties. 
Cicero*^ comments on two celebrated pontifical edicts amend- 
ing the law on the subject, one published by Tib. Corun- 
canius, the first plebeian chief pontiff, who held that office 
in the year 502 of the city, and the other by P. Mucins 
Sc89vola, chief pontiff in the year 631. Without going into 
the details of their arrangements, it may be enough to 
observe that the leading idea of both edicts was that the 
burden of the sacra should run with the pecunia, that is to 
say, should lie on him or those who had taken the greatest 
beneficial interest in the estate of the deceased, but without 
receding from the old principle that in the ordinary case 
the heirs were the proper parties on whom to impose it, — 
heredum causa justissima est. In time, as religious senti- 
ment declined, the responsibility came really to be regarded 
as a burden, and an inheritance unaffected by it (Jiereditas 
sine sacris) to be hailed as a matter for rejoicing ; and Cicero 

^ Gordian, in Ood., iii. 36, 6. 

^ Cic, £>e Leg., ii 19, § 45, ii. 20, § 53. See on the subject generally, 
Savigny, Verm, SchrifL, voL L p. 15.3 sq.; Heimbach, De mcror. privator, 
mortui eontinuandor, apud Bomanos necessitate^ Jena» 1827 ; Leitt, Bonor, 
Positetsio, vol. L p. 10 tq,^ 41 tq, ; Leist-Gluck, vol. i. p. 164 tq. ; Holder, 
£rbreeht, p. 1Z7 tq. 
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tells of the fiduciary coemption the jarists devised as a 
means of enabling women to rid an inheritance to which 
they had succeeded of an encumbrance which to them was 
often peculiarly inconvenient.*® 

According to Gains, it was as a stimulus to heirs to enter 
as soon as possible on an inheritance that had opened to 
them, and thus make early provision alike for satisfying the 
claims of creditors of the deceased and attending to his 
family sacra, that the law came to recognise the somewhat 
remarkable institution of usucapion or prescriptive acquisi- 
tion of the inheritance in the character of heir (usucapio 
pro herede)?^ Such usucapion was impossible — ^there was 
no room for it — if the deceased had left sui Juredes; for 
the inheritance vested in them the moment he died.^ But 
if there were no sui heredes, then any person, by taking pos- 
session of the effects that had belonged to the deceased, 
and holding them for twelve months without interruption, 
thereby acquired them as if he were heir, — in fact, according 
to the views then held, he acquired the inheritance itself. 
QaiuB characterises it as a dishonest acquisition, inasmuch 
as the usucapient knew that what he had taken possession 
of was not his. But, as already explained, the usucapion of 
the XII Tables did not require bona fides on the part of 
the usucapient ; he might acquire ownership by prolonged 
possession of what he knew did not belong to him, so long 
as he did not appropriate it thefbuously, t.e., knowing that 
it belonged to another. But an inheritance unappropriated 
by an heir who had nothing more than a right to claim it, 
in strictness belonged to no one; and there was no theft, 
therefore, when a person took possession of it with a view to 

» Cic, Pro Afur., 12, § 27. See supra, § 30, note 36. 

" Gai. , ii. 52-55. The probable origin of usucapio pro herede is adverted 
to tiipro, § 11, in fine. On the Bubject generally, see Huschke, in the Z. /. 
geMch. RW.f vol. xiv. p. 145 tq. ; LeistGliick, voL i. p. 208 «g.; Holder, 
Erbrecht, p. 129 sq. ; Ihering, Scherz u. Lrmt, pp. 137-171. 

^ Gai., iL 58, uL 201. 
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nsncapion in the character of lieir. There can be little doubt 
that on the completion of his possession he was regarded as 
heir jast as fully as if he had taken under a testament or as 
heir-at-law on intestacy, — that is to say, that he was held 
responsible to creditors of the deceased, and required to 
charge himself with the family sacra. Gains does not say 
as much, but both the Coruncanian and Mucian edicts im- 
posed the latter burden upon him who had usucapted by 
possession the greater part of a deceased person's estate; 
and it is but reasonable to suppose that the burden of debts 
must in like manner have fallen on the usucapient or usuca- 
pients in proportion to the shares they had taken of the 
deceased's property.*^ 

« See Leist-GIttck, vol. i. p. 178. 
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CHAPTER FOURTH. 

JUDICIAL PROCEDURE UNDER THE DECEMVIRAL 

SYSTEM. 

Section 33. — The Legis Actiones generally.* 

We owe to Gains the only connected account we possess of 
the legis actiones^ as the system of judicial procedure was 
called which prevailed in Rome until the substitution of that 
performtUas (§ 71) by the ^Ebutian and Julian laws. It is 
a slight account at the best ; and unfortunately, owing to 
the condition of the Verona MS., has reached us very defec- 
tively. Moreover, it is not implicitly to be relied on; it 
was matter of history with which Gains was dealing, his in- 
formation probably imperfect, and his ideas certainly on some 
points confused. He says that the legis actiones were so called 
*' either because they had been introduced by statute (leges), 
or because the very words of the enactments on which they 
proceeded were embodied in them, so that in style they 
became as immutable as those enactments themselves ;" and 

^ The literature on the subject is very voluminous, great part of it in perio- 
dicals. Amongst the leading works are those of Keller, Der rdm, Oivilproceu 
u. die Actionen (1st ed. 1852, 6th ed. by Wach, Leipuc, 1883), §§ 12-21 ; 
Bethmann-HoUweg, Der r6nk, CivUprocess in seiner ffeichichU. Entwickdung 
(3 vols., Bonn, 1864-66), the first volume of which is devoted to the UqU 
aetume»\ Buonamici, Ddie LegU Actiones nelT arUico diriUo romano, Pisa, 
1868 ; Bekker, Du AHionen d r0m. PHvatreehts (2 vols., Berlin, 1871-78), 
particularly voL i. pp. 18-74 ; Karlowa, Der rdm. Civilprogett zur ZeU d. Legii- 
adumeny Berlin, 1872 ; Padeletti, " Le Legis Actiones," in Areh, Oiurid,, voL 
zvii (1875), p. 821 tq. ; Buomunid, La Sioria deUa Procedura Romano^ voL i- 
(Pisa, 1886), pp. 15-86. Schultze, PHvatrtehi «. Proetn in ihrer WeehidbeneK 
vng, voL L (Freiburg, 1883, vol. il not yet published), in pp. 439-532, presents 
some novel and not unimportant views. 
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he proceeds to illustrate this latter view by narrating the 
case of a man suing another for penalties for maliciously 
cutting his vines, whose action was thrown out of court 
because he complained of injury to his vines instead of to 
his trees (arbores), this last being the word used in the pro- 
vision of the XII Tables on which he was founding.' Here 
there is a manifest confusion of legis adiones as generic 
modes of procedure, and legis adiones as specific actions fall- 
ing under one or other of those modes. Even as regards 
such specific actions it is clear that in many of them no 
statute was founded on at all, as when a man was claiming 
a thing as his property ; and it is difficult to believe that 
those which had a statutory foundation were so stereotyped 
as Gains represents, or to suppose that those who from time 
to time made and published collections of them always lite- 
rally reproduced the styles recommended by their predeces- 
sors.* As generic modes of procedure (genera <igend%), there 
can be no doubt that they underwent modification as time 
progressed ; both Budorff and Bekker have called attention 
to a variety of instances in which we know for certain that 
some new feature was added or some old one discarded or 
amended.^ This is a difficulty that besets the subject, as 
it does so many other branches of Boman law, — the opera- 
tion of changes which must necessarily, though sometimes 
all but imperceptibly, have been wrought on an institution 
in the lapse of centuries. 

As genera agendi^ Gains tells us that the legis actiones 
were five in number, each taking its name from its special 
characteristic feature, viz., (1) the legis actio per sacramentum, 
(2) that per judicis postvJationem, (3) that per condictionem^ 
(4) that per manus injectionem, and (5) that per pignoris 
capionem. The third was unknown in the decemviral period, 

' GaL, iv. 112. ' Bekker, Ahtionen, yoL L p. 95. 

* Rudorff, Itdjn. RO., vol i. p. 105 ; Bekker, l.c. 

* So they are called by Pomponius, in Dig,^ i. 2, fr. 2, § 7. 
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and will be dealt with subsequently (§ 41). The other four 
were all more or less regulated by the XII Tables, but must 
in some form have been anterior to them. It is utterly im- 
possible, however, to say of any one of them at what time it 
was introduced, or what was the statute (lex) by which it 
was sanctioned ; indeed it may well be that they were not 
of statutory introduction at all, but called legis actiones 
simply because recognised and indirectly confirmed by the 
Tables.* In character and purpose they were very difierent. 
The first two were directly employed for determining a 
question of right or liability, which, if persistently disputed, 
inevitably resulted in a judicial inquiry; the fourth and 
fifth might possibly result in judicial intervention, but 
primarily were proceedings in execution, in which the party 
moving in them worked out his own remedy. Which of 
them was of greatest antiquity is naturally a matter of con- 
troversy. There is much to be said for the view of Ihering 
and Bekker that Tnanus injedio, as essentially nothing more 
than regulated self-help, must have been the earliest, — that 
the legis actio saeramento and the judids postidcUio must 
have been introduced in aid of it, and to prevent too hasty 
resort to it where there was room for doubt upon question 
either of fact or law. 

Before any step could be taken in either of the judicial 
legis actiones a preliminary procedure was necessary for 
bringing the respondent into court. The duty was not 
committed to any officers of the law ; there was no writ of 

* Bekker {Akiionen^ vol. i. pi 88, note) says that legeagere meant to proceed 
according to statate {futeh dem Oesetz verfahren), — ^the view generally adopted. 
*' To proceed as prescribed by statute " seems to be the idea in his mind. '* To 
proceed in the way recognised by statute/* i,e.f by the XII Tables, appears 
more accurate. Injure ceaiio (surrender before a magistrate) was a le^is eietio 
(Gai., iL 24), whether employed to effectuate an adoption, an emancipation, a 
manumission, or a conveyance of property ; but there is no reason to believe 
that it was a statutory invention ; aU that we are told of its history is that it 
was confirmed by the XII Tables (Paul., lib, t. manual, in Vat, Frag,, § 50) ; 
and, as regards the leg. acL per pignoris capionem, Qaius says expressly that in 
some cases its employment was sanctioned not by statute but by custom. 
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• 

summon^ of any sort; the party moving in the contem- 
plated litigation had himself to do what was needed. How 
it was to be gone aboat was explained in the very com- 
mencement of the XII Tables. '^ If a man summon 
another to courts the latter must go. If he go not, wit- 
nesses must be called. Then let the summoner apprehend 
him. If he hang back or try to take to his heels, then 
there may be manus injectio? Should illness or old age be 
an obstacle, the summoner must provide a conveyance, but 
need not furnish a litter unless he likes," and so on.^ Once 
before the magistrate (king, consul, or praetor), the plaintiff 
stated his contention in a few formal words. If admitted 
unqualifiedly by the defendant, the magistrate at once pro- 
nounced his decree, leaving the plaintiff to work out his 
remedy as the law prescribed. But if the case presented 
was met either with a denial or a qualified defence, and 
appeared to the magistrate to be one proper for trial, he 
remitted it for that purpose either to a collegiate tribunal 
or to one or more private citizens as judges or arbiters. The 
act of remit was technically litis contestatio or ordinatio 
jvdicii ; the first so named because originally the parties 
called upon those present to be witnesses to the issue that 
was being sent for trial.* This was the ordinary practice 
both under the system of the legis actiones and that of the 
formulae, and prevailed until the time of Diocletian. 

In the first stage the proceedings were said to be injure, 
and the duties of the magistrate in reference to them made 
up his jurisdictio ; in the second they were said to be m 
judicio, those presiding in it being styled judices. The 
similarity of the terms used to denote those two distinct 
functions is remarkable. Judex is the same as jus dicens; 

' A party who would not do what was necessary to the trial of a cause was 
regarded as declining the defence, and dealt with as judicatus. See Unger, 
Z. /. JtO,t vol. vu. p. 206. 

' See Bruns, p. 16, and compare Voigt, XII Tafdn, vol i. p. 693. 

* Paul. Diac, v. Contettari (Bruns, p. 265). 
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• 

yet the magistrate was also said jus dicere}^ The most 
likely explanation is that given by Cicero and Dionysius, — 
that originally the judicial office was not thas partitioned, 
but that in ordinary litigation the king not only decided 
whether there was a relevant case averred, but himself heard 
and considered the merits and pronounced a final judg- 
ment.^^ As the duties and avocations of the supreme 
magistrate became more onerous, it was found necessary to 
delegate to others part of his judicial functions. In some 
cases the delegation seems to have been to the pontiffs, in 
others to lay senators, and at last to have been definitely 
regulated by Servius Tullius, to whom there seems reason to 
attribute alike the creation of the centumviral court and the 
institution of the single judge {unus judex)}^ After that it 
became the rule that the magistrate, in the exercise of his 
jurisdiction if the matter could not be settled at once by 
admission on the part of the defendant (confessio in jure), 
did no more than determine whether the plaintiff was 
entitled to an issue, remitting it if granted either to the cen- 
tumvirs or a single judge to pass judgment on the question 
involved. This was all the judge, whether sole or collegiate, 
had to do. He was " right-declarer " only, not " right- 
enforcer." If his judgment was for the plaintiff, the latter, 
if he faUed in obtaining an amicable settlement, had himself 
to make it operative by subsequent proceedings by manus 
injectio, and that under the eye of the magistrate, not of the 
judge. 

From an enumeration in Cicero of a variety of causes 
proper to the centumviral court, the conclusion seems war- 
ranted that it was its peculiar province to decide questions 
of quiritary right in the strictest acceptation of the worda^* 

^^ The ooDBuls were BometimeB officially styled judieet (Varro, De JL Z., vL 
88, Brans, p. 806). 
^1 Cia, Dt Bep., v. 2, 8 (as in § 15, note i) ; Dion. HaL, z. 1. 
'* See ntpro, § 15, and notes 8-15. 
^ *'In quibus nsucapionam, tutelarum, gentilitatum, agnationum, alia- 
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They were all apparently real actions (vindicaiiones) ; ^* — 
claims of property in land or of servitudes over it, of right 
as heir under a testament or in opposition to it, of rights of 
tutory and succession ab intestato as agnate or gentile, and 
so forth. In all of these it was a numerous court of Quirites, 
advised in the early republic by a pontiff, that determined 
by its vote the question of quiritary right submitted to it. 
Many such questions in course of time, possibly at first of 
express consent of parties, came to be referred to a single 
judge ; but some, and notably claims of inheritance under or 
in opposition to a testament, were still remitted to the cen- 
tumviral court in the classical period. Personal actions, how- 
ever, do not appear ever to have fallen within its cognisance : 
these were usually sent to a single judge — a private citizen — 
selected by the parties, but appointed by the magistrate, and 
to whom the latter administered tui oath of office. But in 
a few cases in which an action involved not so much a dis- 
puted question of right as the exercise of skill and discretion 
in determining the nature and extent of a right that in the 
abstract was not denied, the remit was to a plurality of 
private judges or arbiters, usually three. 

Section 34. — The Legis Actio Sacramento.^ 
The characteristic feature of the legis actio Sacramento (or 

vionum, circomlavionum, nezorum, mancipiorum, parietum, luminum, ttilli< 
cidiorom, testamentonim ruptorum aut ratorum, ceterarumque rerum innu- 
merabilium jura veraentur'* (Cio., De Or,, i. 38, § 173). 

^^ The " nexorvm . . jura " in the passage quoted in lasb note does not refer 
to the obligationary nexum described in a previous section (§ 31), and which 
was abolished by the Poetilian law of 428, but to one of the titles {fidueia) on 
which real property might be held. The word occurs frequently in Cicero in 
this sense; e.g,, Be harutp. rap., 7, § 14 — "Multae sunt domus in hac urbe 
. . . jure hereditario, jure auctoritatis (usucapion ?), jure mandpi, jure nexL" 

^ To the literature in § 33, note 1, may be added Asverus, Die legit actio 
tacramenti, Leipsic, 1837 ; Huschke (rev. Asverus), Richter's KriL JB., voL iii. 
(1839), p. 665 8q,; Stintzing, VerhaUnist d, L a. eaoramento turn Verfahren 
durch epontio praejudicialiif Heidelberg, 1853 ; Danz, ScicraU SchuU, pp. 151- 
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actio sacramerUi) as described hj Gaius,' and that from which 
it derived its name, was that the parties, after a somewhat 
dramatic performance before the consul or prsetor, eagh chal- 
lenged the other to stake a certain sum, whose amount was 
fixed by statute, and which was to abide the issue of the 
inquiry by the court or judge to whom the cause was even- 
tually remitted. This stake Gains refers to indifferently as 
sacramentum, summa sacramtrUiy and poena sacramenti. The 
formal question the court had to determine was, — whose 
stake had been justified, whose had not {cujiLS sacramentum 
fiistumj CUJU8 injtcstum) ; the first was returned to the staker, 
the second forfeited originally to sacred and afterwards to 
public uses. But the decision on this formal question neces- 
sarily involved a judgment on the matter actually in dis- 
pute ; and, if it was for the plaintiff, entitled him, failing an 
amicable arrangement, to take ulterior steps for making it 
effectual The procedure was still employed in the time of 
Gains in the few cases that continued to be referred to the 
centumviral court, but otherwise had been long in disuse. 

Gains explains that it was resorted to both in real and 
personal actions. Unfortunately the MS. of his Institutes is 
defective in the passage in which he described its application 
to the latter. We possess the greater part of his account 
of the actio in rem as employed to raise and determine a 
question of ownership ; but the illustration he adduces ia that 
of vindication of a slave, — ^not so interesting or instructive 
as the proceedings for vindication of land. These, however, 



221 ; Maine, Anc Law, p. 875 Bq,; Dans, " Die L a. Bacram. a. d. lex Papiria," 
in Z. /. RQ; vol. vi (1867), p. 839 $q.; Buschke, Die mUUa u. d, tacramenium^ 
Leipsic, 1874 ; Lotmar, Zur L a, sacramefUo in rem, Manicb, 1876 ; Brinz 
(crit Lotmar), ** Zur Contravindication in d. L a. Bacr.," in the Fettqabe zu 
Spengd^9 Doctor-jubUdum (Munich, 1877), pp. 95-146; MUnderloh, "Ueber 
Schein u. Wirklichkeit an d. 1. a. Bacramenti," in the Z. f, RO., vol ziiL (1878), 
p. 445 tq,; £. Roth, in the Z. d Sav. Stift,, voL iii. (1882), R, A,, p. 121 tq.; 
Fioretti, Legi$ actio ioeramento, Naples, 1883 ; Ihering, *' Reich u. Arm im 
altrom. GivUprozefls,'* in his Sehen u. £mtt, p. 175 $q, 
» Gai, iv. 13-17. 
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can be reconstructed with tolerable certainty with the aids 
derivable from other sources.' 

The parties appeared before the magistrate, each armed 
with a rod {festvm) representing his spear {quir or hasta), 
the symbol, as Gains says, of ownership in law.^ The first 
word was spoken by the raiser of the action, and addressed 
to his opponent : * '^ I say that the land in question [describ- 
ing it sufficiently for identification] is mine in quiritary right 
(meum esse ex jure Quiritium) ; wherefore I require you to 
go there and join issue with me in presence of the magi- 
strate (in ju/re manum consererey* Thereupon, according to 
the earliest practice, the magistrate and the parties, accom- 
panied by their friends and backers (or, as one might say, 
their seconds), proceeded to the ground for the purpose, — 
the court was transferred from the forum to the land itself. 
As distances increased, however, and the engagements of 
the consuls multiplied, this became inconvenient. Instead 
of it this course was adopted, — that the parties went to the 
spot without the magistrate but on his command, and joined 
issue in the presence of their backers, who had been ordered 
to accompany them, and who may have made a report on 
their return of the due observance of formalities. Still later 
the procedure was further simplified by having a turf brought 
from the place beforehand — probably as time advanced there 
would be no very particular inquiry as to where it had been 
obtained — and deposited a few yards from the magistrate's 
chair ; and when he ordered the parties to go to the ground 
and join issue, they merely brought forward the turf and 
set it before him, and proceeded to make their formal vin* 



» Principally Cic. Pro. Mw., 12, § 26, and Aul. GeU., xx. 10. 

* Gal, iv. 16. 

' In a sacramental litigation about a question of property the parties were 
not exactly plaintiff and defendant ; for he against whom action was taken had 
to maintain bis own right, and not merely deny that of his opponent. Hence 
Gaius does not speak of them as actor and reuM (plaintiff and defendant), but 
a« advenaries {advertoHi). One vindicated ; the other counter- vindicated. 



SECT. 34.] THE MANUS CONSERTIO. 189 

dications npon it- as representative of the wHole land in 
dispute.* 

The ritual was as follows. The raiser of the action, 
addressing his adversary, again affirmed his ownership/ but 
this time with the significant addition — '' As I have asserted 
my right by word of mouth, look you, so do I now with my 
vindicta;*^^ and therewith he touched the turf with his 
rod, (which was called vindicta when employed for this pur- 
pose). The word was then taken up by the magistrate in 
the shape of a question to the other party whether he meant 
to counter-vindicate. If he replied in the negative, or made 
no response, there was instant decree (addictid) in favour of 
the first party, and the proceedings were at an end.^ If, 
however, he counter-vindicated, it was by repeating the 
same words and re-enacting the same play as his adversary : 
— '^ I say that the land is mine in quiritary right, and I 
too lay my vindicta upon it" The verbal and symbolical 

* Joinder of issue on the spot in presence of the magistrate was technicalljr 
nr jure manum eo m erert ; before witnesses, but outwith his presence, it was 
Vijure manum eonterere; on the tarf before him it was again in jure manum 
eonterere. Some editors read manus eonserere instead of manum eanserere. 
But this destroys the idea. It was not that the parties lifted or pretended to 
lift their hands against each other ; it was that they asserted and coimter- 
asserted ownership under the old name of maniM. This is evident from the 
language of GrelUus in xx. 10, § 8 — correptio manue^ not manUmt; and xx. 10, 
§ 9— ad conterendam manum, not comerendas manus, 

' The words in Gains (iv. 16) are — " meum esse aio secundum suam causam." 
The " secundum suam causam " is generally printed as part of the formula 
recited by the vindioant, and supposed to have occurred in all vindications. 
But it rather seems to be parentheticaL Gains is giving the ritual appropriate 
in vindication of an individual [homo) ; and in such a case it was often neces- 
sary to explain in what character he was claimed, — as a JUiusfamiliat, pupil 
ward, free bondman, or what not. All he means, therefore, by the words 
'* secundum suam causam " is that the vindioant should be careful to make the 
necessary explanation. There was often no occasion for it in vindication of 
land, as in the example in the text 

^ This is a free paraphrase of the words of Gains — ** sicut dixi, ecoe tibi, 
Tindictam imposui." 

* By arrangement between transferrer and transferree, the procedure down 
to this point was often employed as a mode of conveyance, the transferree 
taking the position of vindioant ; it constituted the surrender in oourt {in jure 
ceuio) referred to in previous sections (see p. 144). 
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vindication and counter-vindication completed what was 
technically the maniis consertio. The parties were now in 
this position, — that each had asserted his ownership, and 
had figuratively had recourse to arms in maintenance of his 
contention. But the matter was to be settled judicially ; so 
the magistrate once more intervened, and ordered both to 
withdraw from the land. The dialogue was then resumed, 
the vindicant demanding to know from his opponent upon 
what pretence (catisa) he had counter-vindicated. In the 
illustration in Gains he avoided the question, and pleaded 
the general issue,— <' I have done as is my right in laying 
my vindicta on the land." ^* 

The proceedings had now reached the stage at which the 
sacrament came into play. The first challenge came from 
the vindicant, — " Since you have vindicated unrightfully, I 
challenge you with a sacrament of 500 asses;" to which 
the counter-vindicant responded, — " And I you," This was 
technically the sacratnento provocatio. The magistrate there- 
upon remitted the matter for trial to the centumviral court, 
or possibly, in certain cases, to a single judge ; ^^ and in the 

^' There can be little doubt, however, that in certain circumstanoea the 
counter-vindicant would deem it expedient to disclose his title. This was 
very necessary where he attributed his right to a conveyance upon which two 
years* possession had not yet followed ; in such a case he had to name his 
author {auctorem latidare) if he desired to preserve recourse against the latter 
on the warranty implied in the mancipation. That probably entailed a sus- 
pension of the proceedings, to allow of the author's citation for his interest ; 
and on their resumption, if he appeared and admitted his attctoritoif he was 
formally made a party to the action. Valerius Probus, iy. 7 {ColL lib. jur. 
arUejustiniani, vol. ii. p. 144), has preserved the interrogatory addressed 
to him by the vindicant — "Quando in jure te conspicio, postulo, anne far 
(fias ?) auctor ? " Cicero {Pro Mur., 12, § 26) quotes the first five words. On 
the subject of laudatio auctot^ generally see Voigt, XII Tafeln, vol. iL 
p. 195 8q, 

" In what remains of his description of the actio mcramento in pertonam 
Gaius says that, in terms of a lex Pinaria (which Huschke, Rudorff, and 
Mommsen attribute to the year 282, and Voigt to 322), the prsetor required 
the parties to attend on the thirtieth day after the iocramefUo provocatio for 
the appointment of a judge ; and because, in speaking of the action in rem, 
he says that after provocation the same procedure followed as in the personal 
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presence of witnesses called by the parties (litis eontestatio) 
declared what exactly was the question pnt in issue, and 
which court or judge was to decide. At the same time, 
according to Oaius's account of the procedure, he required 
sureties from the parties for the eventual payment by him 
who was unsuccessful of the sacrament he had offered to 
stake, and which became a forfeit to the exchequer. (The 
original practice was that the stake was deposited by both, 
parties in the hands of the pontiffs before they were heard 
by the centumviral court ; after judgment that of the gainer 
was reclaimed by him, while that of the loser was retained 
for religious uses.^') The magistrate also made arrange- 
ments for the interim possession of the land by one or other 
of the litigants, taking security from him that, if he was 
eventually unsuccessful, it should be returned to his oppo- 
nent, along with all the fruits and profits drawn in the inter- 
val. At the trial, as both parties were vindicants, there must 
have been a certain burden of proof upon both sides. The 
vindicant, one may believe, must have been required to 
establish in the first instance that the thing he claimed had 
at some time been his; and then, but probably not till 
then, the counter-vindicant would have to prove a later title 
in his person, suflScient to exclude that of his opponent. 
The judgment, as already observed, necessarily involved a 
finding on the main question ; but in form it was a declara- 
tion as to the sacrament, — that of the party who prevailed 
was declared to be just, and that of his unsuccessful oppo- 
nent unjust.^* 

Looking at this ritual as a whole, the conviction is irre- 
sistible that it could not have been so devised by one brain. 

one (eadem iequ^fUur quae cum in personam ageretur\ most writers assume 
that here too there was a remit after thirty days to a single judge. Probably 
in time, with certain exceptions, this became common enough ; but originally, 
as has been shown in a previous section, and possibly for a couple of centuries, 
the remit in real actions was uaually to the centumviral court 
" See Appendix, Note D. " Cic., Pro Okc, 83, g 97. 
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It reveals and combines three distinct stages in the history 
of procedure, — ^appeal to arms and self-help, appeal to the 
gods and the spiritual power,^* appeal to the civil magistrate 
and his judicial office. As Gellius says, the real and sub- 
stantial fight for might, that in olden days had been main- 
tained at the point of the spear, had given place to a civil 
and festucarian combat in which words were the weapons, 
and which was to be settled by the interposition of the 
prffitor.^* But this does not explain the sacramentum. Very 
various are the theories that have been proposed to account 
for it. According to Gains, it was nothing more than the 
sum of money staked by each of the parties, and which was 
forfeited originally to sacred and afterwards to public uses 
by him who was nnsuccessful, as a penalty for his rashly 
running into litigation; and substantially the same expla- 
nation is given by Festus in one of his definitions of the 
word.^* But this is far from satisfactory ; for it involves 
the absurdity of declaring that a penalty imposed by law 
could be unjust (injmtum) in any case, and the still greater 
absurdity of declaring it just in the case of the party who 
was in the right, and unjust in the case of him who was in 
the wrong. There is another definition in Festus ^^ — " a 
thing is said to be done sacrameTUo when the sanction of an 
oath is interposed " — that lends support to the opinion of 
Danz, Huschke, E. Both, and one or two others, that there 
was a time when parties to a question of right were required 
to take an oath to the verity of their respective assertions ; 
that they were also required concurrently to deposit five 
bullocks or five sheep, according to the nature or value of 

1^ It must not be lost sight of that in the regal period the king was also 
chief ponti£E, — that be was the embodiment of the spiritual as well as of the 
secular power. 

^ Aul. GelL, zz. 10, § 10. VindtGore is just vim dicare, to proclaim a 
mightf 111 right. 

^* Festw, y. Saeramentum (Bruns, p. 289). 

^ Fest., V. Saeramento (Bruns, p. 289). 
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the thing in dispute, to abide the issue of the inquiry ;^^ 
that the question for determination was whose oath was just 
and whose unjust; and that he who was found to have 
sworn unjustly forfeited his cattle or sheep as a piamentum, 
— a peace-offering to the outraged deity, — ^while the other 
party reclaimed his from the repository in which they had 
been detained in the intervaL^^ 

The authors referred to are far from unanimous as to 
details, which is not surprising considering how meagre are 
the materials upon which their theories are constructed. 
But there seems to be enough to render it more than pro- 
bable that, at an intermediate stage between the vera solida 
vis of the ancient timas and the vis civilis et festucaria 
which Gellius and Gains depict, there was a procedure by 
appeal to the gods through means of oaths of verity sworn 
by the parties, in the manner and with the consequences 
that have been indicated. Whether that was still the prac- 
tice at the time of the decemviral legislation there is no 
means of judging. That in time it should have dropped 
out of the ritual is quite in the order of things. Its 
tendency was to become a mere form, imposing no real 
restraint on reckless litigation. The restraint was rather 
in the dread of forfeiture of the sacramental cattle, sheep, 
or money that would follow a verdict that an oath had been 
unjust. And it must have been felt besides that it was 
unfair to brand a man as a false-swearer, needing to expiate 
his offence by an offering to the gods, whose oath had been 
perfectly honest. That he should suffer a penalty for his 

'^ It was the Lex Atemia Tarpeia of the year 800 u.a that commuted the 
^Ye bullockfl and five sheep into 500 and 50 lbs. of copper respectively (Cia, 
De JUp,t ii. S5, § 60, where the words nsuaUy printed *' de multae sacramento " 
should read " de multa et sacramento") ; Fest, v. Peeulatus (Bruns, p. 279). 
For the pounds' weight of raw metal the XII Tables substituted the same 
number of attea ; declaring that 500 should be the twnma taeramenH when 
the cause of action was worth 1000 ones or more, 50 when worth less, or the 
question one of freedom or slaveiy (Gai, iv. 14). 

'* See Appendix, Note £. 

N 



194 THE LEGIS ACTIO SACRAMENTO : [sect. 34. 

imprudence in not having taken more care to ascertain his 
position, and for thus causing needless annoyance to others, 
was reasonable, but did not justify his being dealt with as 
one who had knowingly outraged the deity to whom he had 
appealed. So the oath — ^the original sacramentum — disap- 
peared, the name passing by a natural enough process to the 
money which had been wont to be deposited before it was 
sworn ; but which now ceased to be an offering in expiation 
by a false- swearer, and became a mere penalty of rash liti- 
gation (poena temere litigantis)?^ The incongruity was in 
the retention in the mouth of the jvdex of the old formula — 
" The sacrament of A is just, that of N unjust ; " to be 
explained only by that spirit of conservatism which per- 
vaded the Boman jurisprudence, and which forbade the 
abandonment of old forms on merely theoretical considera- 
tions, so long as they could be adapted in practice to altered 
conditions. 

It may well be assumed that in most cases the finding 
of the court as to the justness or unjustness of the respec- 
tive sacraments of the parties was the end of the case, — 
that it was at once accepted and loyally given effect to. 
If in favour of the party to whom interim possession had 
been awarded by the magistrate, there could be no diffi- 
culty ; he retained the object of dispute, with the fruits and 
profits he had drawn in the interval between litiscontestation 
and judgment. If, however, the finding was for the other 
party, and amicable arrangement was delayed, it is by no 
means quite clear what course was followed. Gains says 
that in awarding interim possession (vindidas dicere) the 
praetor required the grantee to give security by sureties 
(praedes) to his adversary for restitution to the latter in the 
event of his success ;^^ while Festus preserves a law of the 
XII Tables which, according to Momm sen's rendering, de- 
clared that when it turned out that interim possession had 

» Ruhr. tit. Imt., iv. 16. » Gai., iv. 16. 
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been awarded to the wrong party, it was to be in the latter's 
power to demand the appointment of three arbiters, who 
should ascertain the value of the object of vindication and 
its fruits, and assess the damages due for non-restitution at 
double the amount.^^ This provision seems to have been 
intended to aflTord the wrongful interim possessor, who was 
not in a position to make specific restitution to his success- 
ful opponent, a means of avoiding the apprehension and 
imprisonment which were the statutory consequences of 
failure to implement a judgment (§ 36).^ It is probable 
that in time this duplicated money payment came to be 
regarded as the satisfaction to which the successful party 
in a vindication was entitled in every case in which, no 
matter for what reason, he was unable to obtain the thing 
itself and its fruits from their interim possessor ; that con- 
sequently an arhitrium litis aestimandae^ or reference to 
arbiters to assess their value, resulted in every such case ; 
and that it was to assure its payment that the praetor 
required the party to whom the interim possession was 
awarded to give to his opponent the sureties (jyraedes litis et 
vindiciarum) to whom Gains alludes. 

Such was the legis actio Sacramento in rem when the 
ownership of lands was the matter of controversy. But 
every sort of maniis which a man could pretend to have 
over persons or things might be vindicated by the same 
process, although necessarily with variations, more or less 
important, in the ritual. If his right over a woman whom 

** " Si Tindiciam falsam tulit, si velit is, praetor arbitros iris data Eonim 
arbitrio rei fructus duplione damnum decidito:" Feet., v. Vindiciae {Bruns^ 
p. 800) ; Mommsen, Fest. cod. quatenu XV L (Berlin, 1864), p. 84. Thia law 
was in one of the supplementary Tables of the year 304 ; which suggests that 
it was intended to qualify the rigour of the provisions about manxi* injectio in 
Table iii. See Voigt, Jus. nat, vol. iii. pp. 702-716. 

*• Voigt {Ju8. not., vol. iii. p. 705 tq. ; XJI Tafdn, vol. ii. p. 656, note 14) 
holds, contrary to the view generally entertained, that the provisions of the 
Tables in reference to execution upon res jure judieatae were not confined to 
judgments for money. 
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he alleged to be his wife was disputed, or over a person 
who he averred was his JUiusfamUias, or his free bondman 
in maneijyiOy or his slave, an actio sacramerUi in rem was 
the appropriate remedy. So it was when he claimed an 
inheritance as heir; and so it was when he claimed an 
easement or right of servitude over another person's land, 
or desired to have it established that his own was free 
from such a burden. If a man detained by another as a 
slave alleged that he was really a freeman, it was by the 
same process that he obtained a judgment, suing by a third 
party who got the name of adsertor libertcUis; in this case 
the XII Tables limited the sacramental penalty to fifby 
asseSy and prescribed that during the dependence of the 
process the party whose status was in dispute should enjoy 
that of a freeman. It has even been suggested, though 
somewhat tentatively, by so circumspect an authority as 
Brinz,'* that it is possible that the actio sa/yi^aTnento in per- 
sonam (described by Gains in a page of which unfortunately 
not more than half-a-dozen words are legible in the Verona 
MS.) was originally nothing but a vindicatio. Entertain- 
ing, as he does, the opinion that in the old law a debtor 
was practically subject to the mantis of his creditor, who 
might reduce him into quasi-slavery on his failure to meet 
his engagements, he asks — Was the personal action at first 
anything else than a dispute as to the bondage or freedom 
of the debtor, — an action in rem, in which a vindex (p. 206) 
took the place of an adsertor libertatis f The suggestion is 
novel, and worthy of further consideration. 

The ordinarily received opinion, but which rests on slender 
foundations, is that from the first the parties to a personal 
action met on equal terms ; that if it was a case of money 
debt, the creditor commenced the proceedings with the 
averment that the defendant owed him the sum in question, 

^ In his paper "On the idea involved in the word oUigatio" {GrUnhut't 
ZSehr^ vol. i. p. 23 sq,) 
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— " I say that you ought to pay me (dare oportere) 1000 
asses ; " that this was met with a denial ; and that a sacra- 
mental chaUenge followed on either side.^ All are agreed 
that the remit was to a single judex, after an interval of 
thirty days from the proceedings in jure; that where the 
claim was for a definite sum the plaintiff had to establish 
his case to the letter ; and that his sacrament was neces- 
sarily declared unjust if he failed to prove his claim by a 
single penny. But there is considerable diversity of opinion 
as to whether by this form of process a claim of uncer- 
tain amount could be insisted on, — as, for example, one 
for damages for breach of a warranty (by lex mancipii) of 
acreage of lands sold, or of their freedom from burdens. 
If it could, then probably the question raised and dealt 
with Sacramento was the abstract one of liability, — was the 
warranty given, and has it failed ? the sum due in respect 
of the breach being left to be dealt with in a subsequent 
arbitral process {arhitrium litis aestimandae)* 

Section 35. — The Legis Actio per Judicis 

postulationem.^ 

The defects of the Verona MS. have deprived us of Gaius's 
account of the legis actio per judicis postulationem* There 
is little elsewhere that can with any certainty be said to 
bear upon it. The most important is a note of Valerius 
Probus — T.FB.LA.V.P.V.D., which is generally interpreted 

** Valer. Frob., iv., Noa. 1 and 2, has these formulae^" bio te mihi daro 
oportere," and " quando negas, te sacrameDto quingenario provoca'' The 
latter has aU the appearance of having belonged to the sacramental procedure ; 
but the former may quite as well have belonged to the legi$ actio per eondic- 
tionem (infroj § 41). 

^ To the literature in note 1 to § 33 add — Baron, '* Zur leg. act per judicis 
arbitrive postulationem," in the Pestgabe fur Aug, W. Heffter (Berlin, 1873), 
p. 29 8q.; Buschke, MuUa^ &c., p. 394 8q,; Adolf Schmidt, **Ueber die 1. a. 
per jnd. post,'' in the Z. d, Sav. Siift.^ vol ii. (1881), R. A., p. 146 »g.; Yoigt, 
X/y Tafdii, voL i. § 61. 
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— tCf praetor, judicem arhitrumve postvlo uti des} This peti- 
tion to the magistrate — ^king, consul, praetor — ^to appoint a 
judge, arbiter, or arbiters (as the case might be), in all pro- 
bability was part of the procedure in the action, and that 
from which it derived its distinctive name. Beyond this all 
is conjecture alike as to the nature and form of the action 
and the cases to which it was applicable. Gains says of the 
legis actio Sacramento that it was general, and that it was 
the procedure that was to be resorted to where no other was 
prescribed by statute. The extant fragments of the XII 
Tables contain no such indications as this would lead us to 
expect ; there is not a trace in them of an express instruc- 
tion that proceedings in any particular case were to be per 
judids posttUcUionem. There are amongst them, however, 
two or three provisions about arhitria^ — references of ques- 
tions to arbiters, which were to be determined by them, not 
necessarily by an affirmance or negation of the respective 
pretensions of parties, but according to their conviction of 
what was right in the circumstances, although it might fall 
short of what was claimed on the one side or be in excess 
of what was conceded on the other. The number of those 
arbitria may have increased subsequently to the decemviral 
legislation; indeed, Cicero applies the name to all those 
actions which gave rise to what are more familiarly termed 
bonae fidei judida (p. 360) ; and some of them may have 
been initiated by proceedings per judids postulaiionem so 
long as the legis actiones were in general use. 

An incidental observation of Gaius's, however, about an- 
other matter,* leaves little doubt that the jvdids postulaiio 

* Valer. Prob., iv. 8 {CM. lihror. jur. antejusL, vol ii. p. 144). 

* E.g.f "arbitrium falsae vindiciae/' Fest., v. Vindieiae (Brims, p. 300); 
"arbitrium familiae erciscundae," Cic, P, C(ue., 7, § 19, Gai. in Dif/., x. 2. 1, 
pr. ; "arbitrium finium regundorum," Cia, De Leg., i. 21, § 65. 

* Gai., iv. 20. He is speaking of the leg. ctct. per condietionem {ir^fra, § 41), 
introduced by the Silian and Calpurnian laws. That action was for obtaining 
a judgment upon a claim for a definite sum of money or some other rcM etrta. 
He says the necessity for it was far from obvious, seeing that such claims could 
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was also employed to initiate stricti juris judicial — actions 
in which the judge had no latitude, but was bound to find 
for the defendant unless the plaintiff established his claim to 
the very letter of it. What were they ? When one looks 
into the matter, it is apparent that under the arrangements 
of the XII Tables sacramental procedure must often have 
been out of the question.*^ A man would hardly think of 
raising in that form a vindication of property of less value 
than the minimum sacramental penalty, or of claiming by 
it (say) a fine of five-and-twenty asses for an assault, or of 
the same sum for the loss of a tree of his cut down malici- 
ously.* As the eandictio was of later introduction, the con- 
clusion is all but inevitable that his remedy must have been 
per jvdicis posttUationem. Many jurists, however, are of 
opinion that its employment was not limited to cases whose 
trifling pecuniary importance rendered sacramental procedure 
inappropriate. Huschke seems inclined to hold that in most 
personal actions the plaintiff had it in his option to proceed 
in either form he pleased. Karlowa maintains the doctrine 
that outside the XII Tables there was a great variety of 
rights whose sanction was jus j — consuetudinary, not statute 
law ; that actions for their protection were jurgiUj not lites ; 
and that jndids postulcUio was the procedure by which such 
jurgia were dealt with.^ Voigt discovers ample scope for 
the employment of this form of procedure within the Tables 
themselves. He finds in them the matter of not less than 
fifty-two actions ; and, undaunted by Gaius's remark about 
the generality of the actio Sacramento, does not hesitate to 
assign to each of them its appropriate procedure. No fewer 

quite well have been insisted in ioeramento or per jucUdt poHulationem. Yet 
the ju dicta to which those statutes gave rise were in the first instance essen- 
tially ttricli juris. 

* Bekker {Ahtianenf voL I. pp. 65-67) points out a considerable number of 
the remedies of the XII Tables which it would have been very difficult to 
make operative taerximento. 

' Such was the penalty imposed by the Tables for the offences referred to. 

' Karlowa, Rl^m, CP., pp. 47 sq., 122 wq. 
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than thirty-five of them must, in his view, have been initiated 
by judicis arbitrive postitiatio, of which nine resulted in 
arbUria and the remainder in jvdida? His reasoning is 
ingenious, but, in the almost entire absence of direct autho- 
rity to support it, can hardly be called convincing. 

While it is impossible with certainty to trace the history 
of this procedure to its first beginnings, yet the impression 
is general that it must have originated in the regal period. 
There were three different positions in which an appeal for 
aid might be made to a court of justice, — (1) when it was ft 
question of civil right that had to be decided in terms 
directly aflirmative or directly negative of the contention of 
the raiser of the action, and in which questions both of law 
and fact were involved ; (2) when it was only a question of 
fact that had to be ascertained, the legal result of the fact, if 
established, being known beforehand ; (3) when facts had 
to be set against facts, and a result arrived at that in the 
judgment of those who had to balance them was fair and 
reasonable in the circumstances. In the first case, as when 
the contention was meum esse or dari oportere (otherwise 
than under an obligationary nexuTri)^ the procedure was 
sacrarnento, and the reference originally (in aU probabiUty) 
to the pontiffs, although afterwards to the centumviral court 
or to a judex ; in the second, as when the question was — 
had or had not the defendant assaulted the plaintiff, and 
so incurred the fixed and invariable statutory penalty ? — it 
was probably to a judex without the intervention of a sacra- 
ment ; in the third, as when the matter in hand was the 
partitioning of an inheritance amongst co-heirs, or the deter- 
mining whether operations of the defendant were interfering 
with the natural drainage of the plaintiff's land and how 
the mischief was to be abated, or the assessment of damages 
for injury to property, or of the sum sufficient to relieve 

8 Voigt, XII TafdUf vol. i. pp. 586-589. See also Ihering (aa in § 34, 
note 1), p. 203 sq. 
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from talion or the statutory penalty of thefb, the reference 
was to an arbiter or arbiters. In the procedure sacramento 
the pleadings opened directly with an averment of right — 
'^ I say that this is mine/' ^' I say that the defendant is 
bound to pay me so much ; " but in that per jvdids arbi- 
trive poatulatio there is reason to surmise that they com- 
menced with an averment of fact, followed by the resulting 
demand of the plaintiff. The details, however, are quite 
micertain; with this exception, that in some arbitria the 
plaintiff expressly threw himself upon the discretion of the 
arbiters — gtuintum aequius melius est db earn rem mihi dari. 

Section 36. — The Legis Actio per Manus Injectionem.^ 

In one of his most interesting chapters, and in the shape 
of a dialogue between Sex. CaBC. Africanus the jurist and 
Favorinus the philosopher, while they and a few others 
were waiting in the quadrangle of the palace to pay their 
court to the emperor, Aulus Gellius introduces an account, 
put into the mouth of Africanus, of some of the provisions 
of the XII Tables, and in particular those regulative of 
manus injectio} Africanus is made to say that, according 
to his belief (apinor) the words of the statute were these : 
'^ Aeris confessi rebusque jure judicatis triginta dies justi 
Bunto. Post deinde manus injectio esto. In jus ducito. 
Ni judicatum facit, aut quis endo eom jure vindicit, secum 

1 To the literature in § S3, note 1, may be added Huschke, Nexum (1846), 
p. 79 f^. / Savigny, " Das alt-rom. Schuldrecht," in his Verm, SckrifLf vol. iL 
(1850), p. 369 $q, ; Hoffmann, Die Forcten u. Sanatetif nebat Anhang liber d. 
cUtrdm, Schuldrecht (Vienna, 1866), p. 54 aq.; Unger, in the Z. /. RO., 
voL Tii. (1868 >, p. 192 tq, ; Vainberg, Le nexum et la contrainte par corps en 
droit Ram. (Paris, 1874), p. 36 $q. ; Bruns, in the Z. /. RQ,y vol. xii. (1876), 
p. 128 «g. ; Exner, in the Z. /. RQ., vol. xiii. (1878), p. 892 sq. ; Voigt, 
"Ueber d. Gesch. d. rom. Executionsrechtes,*' in the Beriehte d K. Sdcfi*. 
OfaelUck d, Wiitentchaften, phU.'hi$t. CI, vol xxxiv. (1882), p. 76 sq,; Voigt, 
XII Tafdn, vol. L §§ 63-65 ; Ihering, (aa in § 34, note 1,) pp. 196 tg., 232 aq. 

* GelL, Noct, AU., xx. 1, ^ 41-51., 
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dacito : vincito aut nervo aut compedibus. Quindecim 
pondo, ne majore, aut si volet minore, vincito.' Si volet 
Buo vivito. Ni suo vivit, qui eom vinctum habebit, libras 
farris endo dies dato. Si volet plus dato." Africanus con- 
tinues narrative : " There was still room for the parties to 
come to terms ; but if they did not, the debtor was kept in 
chains for sixty days. Towards the end of them he was 
brought before the praetor in the comitium on three con- 
secutive market-days, and the amount of the judgment-debt 
proclaimed. After the third eapite poeTias dabat, or else he 
was sent across Tiber to be sold to a foreigner. And this 
capital penalty, sanctioned in the hope of deterring men 
from unfaithfulness to their engagements, was one to be 
dreaded because of its atrocity, and of the new terrors with 
which the decemvirs thought right to invest it. For if it 
was to more creditors than one that the debtor had been 
adjudged, they might, if they pleased, cut up and divide 
his body. Here are the words of the statute, — * Tertiis 
nundinis partis secanto. Si plus minusve secuernnt, se 
fraude esto.' " 

Such is Gellius's account of the provisions of the XII 
Tables in reference to this legis actio. I have preferred 
giving the statutory words in the original ; because in some 
points there is considerable dubiety as to their meaning. 
But it is to be borne in mind that Gellius does not vouch 
for their accuracy ; the Tables were already in his time 
matter of antiquity, and even the jurists knew nothing of 
them beyond what was still in observance.* That he has 
reproduced them only partially seems almost beyond ques- 
tion ; for in another chapter he himself quotes a couple of 
sentences that are to all appearance from the same context, 
— " Adsiduo vindex adsiduus esto. Proletario jam civi, quis 

' The MSS. have " ne minore aat si volet majore." Puchta {Inst.f voL i. 
§ 179, note i)f Lange (RSm, AU,, voL i. p. 155), and Hofifmann (2.C., p. 68) 
support this reading ; but most authors concur in altering it as above. 

* GeU., xvi. 10, §§ 2-8. 
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volet vindex esto " — ** The vindex for a freeholder must him- 
self be a freeholder ; but any one who likes may be vindex 
for a proletarian."* We have to face, therefore, the ex- 
treme probability that the record is incomplete, and the 
possibility besides that it is not literally accurate. There 
is room for error, consequently, in two directions ; but the 
nature and effect of the procedure in its main features may 
be gathered from the texts as they stand with reasonable 
certainty. 

It was a procedure in execution ; but against whom ? 
The answer depends on the interpretation of the words, 
'^ Aeris confessi rebusque jure judicatis." The natural read- 
ing is — ^' For acknowledged money debts and judgments 
obtained by regular process of law (jure) there shall be 
thirty days' grace." The general opinion is that the aeris 
eonfessi referred to formal admission by a defendant in an 
action for money due, when he first appeared before the 
magistrate, of the incontrovertibility of the plaintiff's claim, 
— what in the later jurisprudence was called confessio in 
jure ; and that the rebtts jure jvdicatis referred to judgments 
by judices on remit from the magistrate in cases of disputed 
litigation.^ But this view of the matter is open to the 
objection that it excludes manVjS injeetio on a party's acknow- 
ledgement or confession where the cause of action was any- 

' GelL, XTL 10, § 5. These two sentences are nsnally imported into the 
first Table, which regulates in jut voeaHo; but comparison with chap. Ixi. of 
the L, colon. JuU Oenetivae (Bruns, p. Ill) shows that thej related to manut 
injeetio. 

' Most modem civilians hold that a judgment required to be for a certain 
sum of money in order to warrant manus injeetio. But, if the generally 
accepted reading of Gaius, iv. 48, be right, namely, that under the system of 
the legit aetionet a judicial condemnation was in the ipta ret and not in a 
pecuniary equivalent, there does not seem to be any authority for such an 
opinion. (This view of Gaius's statement, however — which, it is admitted on 
all hands, requires some correction — has been vigorously combated by Brini, 
** Delia oondanna nelle leg. act," in the Arek, Giurid,, voL zzi (1878), p. 
213 fg., and Montagnon, Sur la nature det condemnationt eivHet (Lyons, 1883), 
p. 6 tq. They hold that what Gaius really said was that from the first con- 
demnations were always in a sum of money.) 
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thing else than money resting-owingJ The more probable 
explanation is that every acknowledgement before the magis- 
trate in the initial stage of a litigation was regarded in the 
decemviral period as res jure jvdicata ;^ for, although it is 
nowhere so stated, it is impossible to suppose that an 
admission or non-negation of a plaintiff's claim by the 
defendant was not followed by a magisterial finding or 
declaration, which was as much a judgment as the decision 
of the centumvirs or a jvdex on the justness or unjustness 
of a sacrament* Prom this point of view the aeris confessi 
of the Tables must have had reference to something else 
than confessio in jure ; and this, as has already been observed, 
can only have been nexal indebtedness (p. 157). If, as some 
think, this was created not simply by a lender imposing 
obligation on a borrower by the words dare damnas esto, 
but by the latter acknowledging its existence in the words 
dare damnas mm, it would be difficult to conceive a more 
perfect illustration of aes confessum. But even without the 
debtor's verbal acknowledgement, his acceptance of the loan 
on the terms recited by his creditor in presence of the 
representatives of the people was a public recognition of 
indebtedness to which the epithet was hardly less appro- 
priate. Gaius, in explaining the way in which an obliga- 
tion was discharged by the copper and the scales,^ says it 
was the proper course to be followed when the debt had 
arisen either per aes et libram or ex causa judicati ; in the 
former case, he says, the debtor was called damnatus, in the 
latter judicatv^ or condemnatus. In his brief description of 
rrianus injectio^^ he limits its application to the same two 

^ There was, of course, no room for moniu injectio on confession, or rather 
non-couuter-vindication, in an actio saeramerUo in rem in reference to a moT- 
able at any time, or to land when the procedure was on the. spot ; for the 
vindicant had simply then and there to appropriate it. 

^ What else was the meaning of the brocard — "Confessus pro judicato 
habetur?" 

» Gal., iii. 178-176. " Gal, iv. 21. 
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classes, the jvdiccUi and the damnati. There is not a word 
in either passage about the {in jure) confessus. No other 
explanation of the omission is possible but this, — that such 
an one was regarded as judiccUiis. The cusris con/em of the 
Tables, therefore, must have referred to the case of the 
debtor whom Gains calls damnatuSy — him who had been 
laid under obligation per aes et libram and dare damnas 
esto ; in other words, the nexus or nexal debtor.^^ 

The legis actio was competent, then, against either a ruxua 
or a judgment-debtor, (the latter including an in jure con^ 
fessm); but only afker thirty days from maturity of the 
debt in the one case, or of the judgment (or admission) in 
the other. It was apprehension of the debtor by the credi- 
tor himself; in its first stage, at least, an act of pure self- 
help. What accompanied and followed it in times anterior 
to the XII Tables it is impossible to say ; probably there 
was an indefiniteness and uncertainty about the whole pro- 
cedure which the new provisions were intended to abate. 
According to Gains ^^ the cause of the arrest had to be stated 
by the creditor then and there, — ^for example, that the 
arrestee was due so much on a judgment, but had not paid, 
and that the manvs injectio was in respect of the debt 
referred to. Whether nexal or judgment debtor, he had at 
once to be brought before the magistrate. But the purpose 
was not the same in both cases. In that of the nexal 
debtor, as has been explained in a previous section (p. 158), 
it was to give him an opportunity of proving by the mouths 
of the five witnesses of the nexi liheraiio that his loan had 
been repaid, or he at any rate formally released by the lender ; 
if he did not avail himself of it, the procedure, so far as he 

'^ GaiuB indndes amongst the damnati the heir whom a testator had bur- 
dened with a legacy by the words " dare damnas esto " (termed " legatum per 
damnationem," Gai., n. 201). Bat this was unknown at the time of the 
enactment of the Tables ; and the aerii confeati, therefore, can have referred 
only to the case of the nextu. See Appendix, Note F. 

" GaL, iv. 21. 
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was concerned, was at an end, and the creditor at once and 
at his own hand carried him off in the exercise of his con- 
tractual right of detention.^^ With a judgment-debtor it 
was different. He also was brought before the magistrate ; 
but the object was that his creditor might obtain authgrity 
to carry him away and provisionally confine him in the 
domestic lock-up (domum ducere). Such a course, however, 
was avoided either (1) by instant payment or other imple- 
ment of the judgment (ni judicatum facib\ or (2) by the 
intervention of a mndex or champion.^* The position taken 
by the latter was not exactly that either of a surety or of 
an attorney for the jtuiicatus demanding a rehearing of the 
case ; he appeared rather as a controverter in his own name 
of the right of the creditor to proceed farther with his 
execution, on the ground that the judgment was invalid. 
This necessitated a new action between the creditor and the 
mjidex, but to which the debtor was not a party. If it 
failed, then the vindex was liable for double the amount of 
the original debt,^*^ as a penalty on him for having impro- 
perly interfered with the course of justice ; but on payment 
he had relief against the original debtor, who had been 
liberated through his intervention.^* Failing a vindex and 

^ Our only authority is GelliuB ; and, so far as Au deflcription goea, the 
proceedings subsequent to the first bringing of the arrestee before the magis- 
trate {inju9 dudto) are limited to the ca.se of a judgment-debtor {judicaiut). 
As pointed out on p. 158, some of them would have had no meaning in that of 
a nexal debtor arrested in respect of ae» confessum, 

1* Vindex=" qui in eo vim dicit," t.«.^ " in eo vim monstrat " (Schoell, XIT 
Tab, reliquiae^ p. 91). In the Lex col. Juliae Genetivae, cap. 61 (Bruns, p. Ill), 
the corresponding phrase is " in eo vim f acit." 

^' linger {l.e.f note 1) holds that the vindex , if he failed in his action with 
the creditor, lost his tacramentum, but was not liable any further ; that the 
creditor might then proceed with his execution against his arrestee, and that 
it was against the latter that the amount of the debt was duplicated, as the 
penalty of hU denial ^involved in his putting forward the vindex) of the validity 
of the judgment. 

'^ He probably operated his relief by manu$ injectio pro judicata on his own 
account, on the ground of his payment for the debtor, technically depensum ; 
for though Gaius (iv. 2i) appears to attribute the introduction of that pro- 
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failing payment, the creditor took his debtor home and put 
him, or at least was entitled to put him, in chains, whose 
weight was limited by the statute to fifteen pounds. The 
prisoner might live at his own cost if he pleased ; but other- 
wise his creditor had to give him daily at least a pound of 
spelt. This provisional confinement was to continue for 
sixty days, to allow opportunity for arrangement ; and during 
the last month the creditor had to produce his debtor in the 
oomitium on three consecutive market-days, proclaiming 
aloud the amount for which he was detained, on the chance 
that some compassionate citizen might ofier a ransom. If 
the third market-day passed without payment or compro- 
mise, there was a formal addictio or magisterial decree award- 
ing the debtor to his creditor.^^ The debtor, says Gellius, 
eapite poenas dahcUy or was sold across the frontier as a slave ; 
and if the judgment on which he had been incarcerated had 
been obtained by a plurality of creditors, they might cut his 
body in pieces and divide it, but without prejudice if any 
one had more or less than his fair share. 

Such, says G^Uius, was the law of the XII Tables ; and 
80 also says Quintilian fifty years earlier, and Tertullian fifty 
years later,^^ although there is not a hint of it in Cicero, 
livy, or Dionysius,^' or in the pages of any of the jurists. 
While there are still some very eminent authorities ^ who, 

oednre to a Lex PuUiUa, yet there is reason to think that that statute merely 
extended to a spomor what had previously been the practice in the case of a 
wu, a praet, and a vindex, Goxnp. Bekker, Aktionen, toL L p. 41, and see 
miprOf p. 166. 

^ Grellius (zx. 1, § 44) speaks of the magistrate's warrant to the creditor to 
carry home and incarcerate his debtor as the addielio. But as Livy constantly 
refers to judicabi and addieti as distinct classes, the better opinion seems to be 
that the addictio was the 6nal magisterial decreef when the provisional deten- 
tion of the judieatm had failed to elicit a satisfactory arrangement. 

^ Quint, InsL Or., iil 6, 84 ; Tertull, Apolog,, 4. Their language is vague. 
Neither professes acquaintance with the words of the statute ; and both admit 
that a Hctio eorpori$ had never been known in history. 

^ It is mentioned, however, by Dio Cassias, writing a quarter of a century 
after Tertullian. See the fragments in Mai, Coll. tcript. ret., vol. ii. p. 144. 

* Kohler, who applies the provisions of the Tables to the nexus as well as 
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like Gibbon, " prefer the literal sense of antiquity to the 
refinements of modem criticism," yet latterly the majority 
alike of jurists and historians seem to be of opinion that 
Gellius has put on the words of the Tables an interpretation 
they were never meant to bear. It is a little remarkable, 
however, that though they resent the idea of an actual 
section and partition of the debtor's body, very few of them 
find any difficulty in accepting the notion that his creditor 
or creditors might put him to death. Yet it is one that 
cannot well stand examination ; the results to which it leads 
are too extravagant. For example : the punishment the XII 
Tables imposed upon manifest theft was slavery, — the thief 
became the slave of the individual whose goods he had 
stolen.^^ That of non-manifest theft was a pecuniary pen- 
alty, — twofold the value of the thing that had been ab- 
stracted.^ But if it had been the case that every judicatvs 
who failed within three months to satisfy his creditor might 
be put to death, then the non-manifest thief, against whom 
a judgment had been obtained, must often in the end have 
suffered a penalty more serious than that which overtook 
him whose theft had been manifest, — slavery for the graver 
offence, death for the lighter.^ Capite poenas dabaty there- 
fore, cannot have meant death. But it is just as impossible 
that it can have meant slavery.^^ Indeed there is abundant 

the judicatuM and eonfesstu, is one of them ; see his Shaketpeare, &a, pi 8. 
There is no denying that, with the aid of the comparative jarisprudence in 
which he is so profoundly versed, he makes out a stnmg case for the realistic 
interpretation he puts upon them. The results of his restearches are summed 
up in a few sentences in his tractate Das Recht ala Cvlturerteheinujig (Wiin- 
burg, 1885), p. 17, quoted infra. Appendix, Note G. 

« Gell., xi. 18, § 8, XX. 1, § 7 ; Gai., iil 189. 

« Gai., iii. 190. 

^ Even the man sentenced to twenty-five aues for a petty assault, and who 
could not pay it, might in this view have had to suffer death as the alter- 
native I 

^ Capitu poena, capital punishment, meant death, slavery, or deprivation 
of citizenship ; and this no doubt accounts for the all but universally preva- 
lent idea that by eapiU poaioi dabat the Tables must have meant one or other 
of them. 
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evidence that the addictus, even when his two months of 
provisional detention were ended, was not only still de jure 
free, but was not eapite minutus even as regarded citizenship 
or family rights, and that any property he had still remained 
his own.**^ The only other explanation is that " he paid the 
penalty ^* with his person," ^ in contradistinction to " his 
means." ^ Caput is used in opposition to bona. Under the 
law of the Tables, unless when the debtor was sold beyond 
Tiber and thus made the slave of his foreign purchaser, the 
extent of the creditor's right was to detain him in free bond- 
age, making what use he could of his services, and exer- 
cising discipline over him as if he were a slave. But for 
the mistaken notion that a creditor was entitled after the 
expiry of the three months to put his debtor to death, — of 
which there is not a single instance on record, — it is unlikely 
that so many would have thought of imputing to the partis 
seeanto such an inhuman meaning as that a plurality of 
creditors might cut the body of their addictus in pieces and 
each take a share. 

Those who hold that eapite poenas dabai meant death can 
hardly avoid this interpretation of the partis secanto ; but 
console themselves, like Gellius, with the conviction that it 
was never meant to be enforced. Those, again, who hold 

m 

** It 18 true that DionyBioB (tL S6) speaks of a creditor incarcerating not 
only his debtor bat also the latter's two sons, and that he once or twice indi- 
cates that the debtor's goods were likewise seized. But those instances were 
anterior to the law of the Tables, and before the power of creditors exercising 
their right of self -redress had been made matter of statutory regulation. The 
aervUium to which an addictut was subjected was essentially a punishment. 
But it was a principle of Roman law that punishment affected only the wrong- 
doer. A man's wife and children were not sent into exile, or banishment, or 
slavery with him on account of his offence; and there is no authority for 
holding that they were treated differently when the punishment was bondage 
without loss of either freedom or citizenship. 

^ More accurately, " made amends " (Gurtius, Or. Etym,, No. 373). 

^ A very familiar signification of caput, as in the old definition of tvlUla in 
/lut, i. 13, 1,-^" Vis ac potestas in eapite libero," &a 

^ ''Fama et corpore judicati atque addict! creditoribos satisfaciebant, 
poenaque in vicem fidei oesserat" (lav., vi. 84, § 2). 

O 
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that the former of those phrases implied slavery, assume that 
the second meant joint ownership of the slave or distribu- 
tion of the price obtained for him ; while some, who are of 
opinion that addictio involved the passing of the debtor's 
familia to his creditor, hold that this also fell within the 
8€ctio. There is no objection to the employment of the word 
9ecare in the sense of '' distribute ; " for he who had bought 
a confiscated estate in mass, and afterwards resold it in lots, 
was called bonorum sector ; and both Cicero and Varro speak 
of sectio personae when meaning nothing more than dispersal 
of his estate.^ But the application of the phrase simply to the 
case of the detention of a debtor as a free bondman does not 
seem altogether appropriate, and renders the ^^ si plus minusve 
secuerunt se fraude esto " harder than ever to explain."^ The 
difficulty disappears at once if we make a slight rearrange- 
ment of the provisions brought under our notice by Oellius, 
and accept the suggestion that the plurality of creditors he 
speaks of can have referred only to the case of co-heirs 
taking proceedings against a debtor of their predecessor's.'^ 
Rearrangement is quite legitimate, — some rearrangement 
indeed is imperative if the words of the Tables are to be 

» Cio., PhUipp,, il 26, § 65, xiiL 14, § 80 ; Varo, De R. R., 10, i (Bnma, 
p. 311). In like manner the "praedeg vendere jns potettuque esto" of the 
Lex Malaeitana [temp, Domitian, § 64, Brans, p. ISO) can have meant no 
more than sale of the estates of the defaulting sureties. 

^ One of the first to condemn the Gellian interpretation of partit teoanto 
was Dr. Taylor, in his CkmmefUarUu ad L deeemviraUm dt inope debitore in partis 
distecandOf (Cambridge, 1742). He himself understands it thus (p. 15): "Qui 
uni debet, uni addictus serviat ; qui pluribus, ejus addicti partis, ue., operas, 
servitia, ministerta communes illi foeneratores communiter dividunto ; com- 
munis sit servus eornm qui quidem adfuerint ; et sine fraude esto, si oeteri 
toties procitati suas quoque partis in debitore non vindicaverint." 

»i The suggestion is Voigt's (XII Tafdn, vol. ii. p. 861). He puts it that 
once a debtor was domum ductits it was impossible for any other creditor to 
proceed with mantu injectio. Go-heirs were on a different footing ; for, by a 
law of the Tables, each was entitled to proceed against a hereditary debtor 
only for so much of the debt as corresponded to his share of the inheritance. 
But Voigt holds — wrongly, as I think — that what they divided was the debtor 
himself, the members of his family, and his goods. 



SECT. 36.] ITS POSSIBLE EXPLANATION. 211 

reconstructed.^^ On consideration of the whole matter, the 
explanation that most commends itself to me is this, — that 
where there was but one creditor concerned, and the two 
months of provisional detention expired without payment, 
interyention of a vindex, or compromise of some sort, the 
debtor definitively became his creditor's free bondman in virtue 
of the magisterial addictio ; ^ but that where co-heirs were 
concerned, as bondage and service to all of them would have 
been inconvenient if not impossible when they were not to 
continue to possess the inheritance in common, the debtor 
was sent over Tiber and sold as a slave, and the price got 
for him divided amongst them. If one or other got more than 
his fair share, no harm was done ; for the disproportion would 
eventually be redressed in an action of partition {<ictio famv- 
liae erciseundae),^ 

The abuses to which mamis injectio gave rise, particularly 
in the case of nexal debtors, have already been referred to 
(§§ 20, 81). The nexi were probably much more numerous 
than the judicati (or more properly addicti) ; and, being in 
great part the victims of innocent misfortune, it was the 
Bufferings they endured at the hands of relentless creditors 
that so often roused the sympathies and indignation of the 

" GkllioB quotes the law m *' Tertiis nundinis partis secanto ; " whereas 
immediately after the " Tertiis nnndinis *' most have oome the provision as to 
what was to be done with the debtor when there was only one arresting 
creditor. That he explains narrottvtf. 

" There is room for speculation as to what were the actual words of the 
statute. Quintilian {ImL Or., vil 8, 26) says : " Addictus, quem lex servira, 
donee solvent, jnbet ;*' and in Ded., 811 : ''Quid enim lex dicit? addictus, 
donee solverit, serviat." Yoigt {Executvm, p. 88) supposes Quintilian to refer 
to the Foetilian law. May it not have been to the XII Tables ? 

** Reconstructions are always hazardous; and KrUger and Ihering have 
recently used their pens in sympathetic warning. But, on the footing above 
explained, the provision of the Tables may have been something like this : 
" Tertiis nundiuis addidtor. Capite poenas dato. Si plures sunt, trans Tiberim 
peregre venum danto : partis secanto. Si plus minusve secuerunt, se fraude 
esto " — '' On the third market-day there shall be decree of addiction. The ad- 
dictus shall then pay the penalty with his person. If there be several creditors to 
whom he is awarded, let them sell him beyond Tiber and divide the price. If any 
of them have got more or less than his fair siiare, this shall not prejudice them." 
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populace, and more than once brought the republic to the 
verge of dissolution. But the judgment-debtors had suffered 
along with them ; and some of the provisions of the Poeti- 
lian law (p. 161) were meant to protect them against the 
needless and unjustifiable severity that had characterised 
their treatment by their detaining creditors. The manus 
injectio itself was not abolished, nor the possible interven- 
tion of a viTidex ; neither were the domum duetto that fol- 
lowed, and the provisional imprisonment, with the light 
chains authorised by the Tables while it lasted; nor was 
the formal addictio of the debtor to his creditor when the 
sixty days had expired without arrangement.*^ But after 
addiction, if it was for nothing more than civil debt, there 
were to be no more dungeons and stripes, fetters and foot- 
blocks ; the creditor was to treat his debtor and his industry 
as a source of profit that would in time diminish and pos- 
sibly extinguish his indebtedness, rather than as an object 
upon which he might perpetrate any cruelty by way of 
punishment. Although the edict of P. Rutilius of 647 U.C. 
provided a creditor with machinery for attacking the estate 
of his debtor, yet he had still the alternative of incarcera- 
tion. This, as already shown (pp. 96, 160), might be avoided 
under the Julian law of cessio by the debtor's making a 
complete surrender of his goods to his creditor ; but, failing 
such surrender, incarceration continued to be resorted to 
even under the legislation of Justinian.®* Latterly, how- 
ever, it was not by manus injectio that the incarceration was 
effected ; for it went out of use with the definitive establish- 
ment of the formular system of procedure.*^ 

^ Proof abounds in Flautas and Terence, Cicero, Seneca, Qaintilian, and 
Gelliiu ; as also in the Lex eol. Juliae Otnetitxie of 710 u.a, cap. 61 (Bruns, p. 111). 
The latter enactment contains the provision — "jure civili vinotum habeto." 

** See § 81, note 28. 

^ Gains (iv. 30) attributes the establishment of the formular system (§71) 
to the ^butian law in the beginning of the sixth century, and the Julian 
judiciary laws in the time of Augustus ; but it is dear (note 85) that it could 
not have been tUl after 710 u.o. that mamu injectio disappeared. 
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It was as directed agamst nexal and jadgment debtors 
that manus injectio was of most importance, and chiefly made 
its mark in history. Bnt there were other cases in which 
it was resorted to under special statutory authority, where a 
remedy seemed advisable more sharp and summary than 
that by ordinary action. In some of these it was spoken of 
as manua injectio pro jvdicato (i.6., as if upon a judgment) ; 
in others as simple mantis injectio (manus injectio puroL). In 
the first the arrestee was not allowed to dispute his alleged 
indebtedness in person ; he could do so only through a 
vindex ; and if no one intervened for him in that character, 
he was carried off and dealt with by his arresting creditor 
as if a judgment had been obtained against him. A person 
who, having by sponsio become surety for another, had been 
required to pay for him, was entitled by a Publilian law of 
uncertain date to deal in this way with the principal debtor 
if he did not within six months refund what had been paid 
(depensum) on his account ; but this was probably nothing 
more than an extension to a sponsor of the remedy pre* 
viously competent to the vas, the praeSy and the vindex 
(p. 166). Gains states that the same procedure was sanc- 
tioned by statute in a variety of other cases ; and there is 
reason for thinking that it was employed by a legatee 
against an heir delaying to pay a legacy bequeathed in the 
words '^ heres dare damnas esto." ^ In simple mantis injec- 
tio the arrestee was not required to find a vindex, but might 
himself dispute the verity of the charge made against him, 
under penalty, however, of a duplication of his liability 
if he failed in his defence ; as, for example, when proceed- 
ings were instituted against a usurer (under the Marcian law) 
to compel him to repay interest taken by him beyond the 
legal rate, or against a legatee (under the Furian law) to 
compel him to refund what he had taken by way of legacy 
in excess of what that law allowed. By a certain Lex VaUia^ 

" Gfti., ii 201, compared with iiL 175 and iv. 21. 
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probably in the latter half of the sixth century of the City, 
this manus injedio para was sabstitnted for that pro jttdiccUo 
in all cases in which the ground of arrest was neither judg- 
ment nor depensum,^ 

Section 37. — ^The Legis Acno per Pignoris Capionem.^ 

In the ritual of the <idio mcramentiy as described in a 
previous section (§ 34), the vis eivilis et fedticaria was a 
raminiscence of the vera solida vis with which men settled 
their disputes about property in the earliest infancy of the 
commonwealth. Manus injedio was a survival from times 
when the wronged was held entitled to lay hands upon the 
wrongdoer, and himself subject him to punishment ; custom 
and legislation intervened merely to regulate the conditions 
and mode of exercise of what essentially was still self-help. 
In pignoris capio self-help was likewise the dominant idea. 
It may be fairly enough described by the single word " dis- 
tress," — the taking by one man of property belonging to 
another, in satisfaction of or in security for a debt due by 
the latter, but which he had failed to pay. The taking did 
not proceed upon any judgment, nor did it require the 
warrant of a magistrate ; it might be resorted to even in 
the absence of the debtor ; but it required to be accom- 
panied by certain words of style, spoken probably in the 
presence of witnesses.^ 

The remedy, however, was not competent to creditors 
generally, but limited to a few special cases. Gains says of 
it that by customary law a soldier might distrain upon his 

* On manitf injedio pro judieato and pura^ see Gal, !v. 22-25, and note 16 
above. Manus injectio upon nexal debt had been abolUhed long before the 
Vallian law. 

^ To the literatnre in § S3, note 1, may be added Degenkolb, Die lex ffiero- 
niea (Berlin, 1861), p. 95 iq.; Ihering, Geitt, vol L § lie ; Voigt, XIJ Tafdn, 
Tol. i. p. 502 $q. 

• GaL, iv. 29. 
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paymaster for his pay,* and a knight for the sum allowed 
him for the purchase of a charger or for his forage money.* 
By the XII Tables distress was authorised at the instance 
of fche vendor of an animal for sacrifice against the vendee 
who failed to pay for it ; and so it was at the instance of 
a husbandman against a neighbour for the hire of a plough- 
ox given in location on purpose thereby to raise money 
for a periodical offering to Jupiter Dapalis.^ The farmers 
of the revenue (pwWimm) were also empowered by the 
contracts entered into by them with the censors to make 
use of the same remedy against persons whose rates or 
taxes (vectigalia) were in arrear.* Whether this exhausted 
the list of cases in which it was competent it is of course 
impossible to say.^ 

Quite as difficult is it to determine what was the effect 



* It was not nntil the year 848 u.a that soldiers were paid from the poblio 
purse (liv., It. 59). 

* Gai., iv. 27. 

" GaL, iv. 28 ; Gato, IkR R,,^ 50, 131, 182 ; Paul Diac, t. Dapt (MtQl. 
p. 68). 

* Gai., iv. 28. 

^ Bethmann-HoUweg {Rdm. CP., vol. i. p. 204, note 13) and Karlowa (HOm, 
CP.f pi 216) are of opinion that it was resorted to in the case of damnum 
infeetum, t.e., that, when a man had reason to apprehend damage from (say) the 
ruinous state of his neighbour's house, he might if neoessary at his ovm hand 
enter into possession of it and make the requisite repairs. This view is com- 
bated by Bekker {AkttoMn, vol. i p. 45) and by Burckhard {Die catUio damni 
infeeti, Gliick- Burckhard, vol. ii. p. 78 iq.) ; but receives some countenance 
from the words of Gains (iv. 31 ), who, after saying that it was still competent 
to proceed by Uffis actio on account of damnum infect^tm, adds that no one any 
longer cared to do so, " sed potius stipulatione, quae in edicto propodta est, 
obligat ikdvenariuin suum ; itaque et commodius jus et plenius est [quam] per 
pignoris [capionem]." (The word " quam " is not in the MS. ; " pignoris *' 
is the last word in the page, and the whole of that which follows is illegible. 
Most editors regard " est '* as the last word of the sentence, and make *' per 
pignoris capionem" the commencement of a new paragraph. But, as the 
matter of pignoris eapio is apparently exhausted in §§ 26-29, and one would 
naturally expect an indication of the particular procedure which was surpassed 
in convenience and amplitude by the prsstorian stipulation, it seems more 
reasonable to assume that the transcriber accidentally omitted the letter ** q '* 
— the ordinary contraction for "quam," and that the passage should read as 
printed above.) 
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of the distress. An observation of Gains's,^ in speaking of 
the action which, under the formalar system of procedare, 
was. granted to a revenue collector in place of the legis actio 
per pignoris capioneniy favours the assumption that the 
debtor had the right, within a limited period, to redeem 
his property fix)m the distrainer ; and the time is by some 
supposed to have been two months, the term of redemption 
of the later pignus in causa judicati captum? If indebted- 
ness was admitted, one can understand that the debtor 
might either abandon the thing distrained to his creditor if 
it did not greatly exceed in value the amount of the debt, 
or claim its redemption on payment of what was due, with 
possibly a small addition as a fine. At the same time it is 
obvious that prolongation of this power of redemption even 
for two months would in some cases have defeated the pur- 
pose of the distress ; for example, the farmer who had to 
make his offering to Jupiter Dapalis could not postpone it, 
and delay in converting his pignus into money must often 
have been extremely inconvenient to a soldier. It is by no 
means improbable, therefore, that, even when the debt was 
not disputed, the power of redemption was in some cases 
more circumscribed than in others. But what if the exist- 
ence of the debt was either wholly or partially denied ? It 
cannot be doubted that in such a case the legitimacy of the 
distress might be called in question in a judicial process ; 
otherwise pignoris capio might have become a cloak for 
robbery. We are very much in the dark, however, as to 
the course of procedure. Ihering, founding on some expres- 
sions of Cicero's,^® conjectures that, whether the debt was dis- 
puted or not, the distrainer could neither sell nor definitively 
appropriate his pignus without magisterial authority, — that 
in every case he was bound to institute proceedings in jus- 
tification of his caption, and to take in them the position of 

8 Gal, 17. 82. » Dig., xlii 1, fr. 81. 

w Cia, In Verr. IL, iii. 11. § 27. 
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plaintiff. The idea is ingenious, and pats the pignoris capio 
in a new and interesting light. It makes it, like the saciu^ 
mentum and (in many cases) the rnanus injectiOy a summary 
means of raising a question of right, for whose judicial 
arbitrament no other process of law was open; with this 
additional advantage, — that it secured instant satisfaction 
to the raiser of it in the event of the question being deter- 
mined in his favour. If against him, the inevitable result, 
in substance at least, must have been a judgment that he 
had no right to retain his pledge, with probably a finding 
that he was further liable to its owner in the value of it, as 
a punishment for his precipitancy." 

Section 38. — Judicial or Quasi-Judicial Procedure 

OUTSIDE THE LeGIS ACTIONES. 

Whatever may have been the extent of the field covered 
by the actions of the law, it is very manifest that they did 
not altogether exclude other judicial or quasi-judicial agencies. 
The supreme magistrate every now and then was called upon 
to intervene in matters brought under his cognisance by 
petition or complaint, and in which his aid was sought not 
so much to protect a vested right of property or claim as to 
maintain public order, or prevent the occurrence or continu- 
ance of a state of matters that might prove prejudicial to 
family or individual interests. The party whose conduct 
was complained of was not brought into court (in jvs vocatus) 

• ^^ This was according to the spirit of the early system, which endeavoured 
to check reckless or dishunest litigation by penalties ; «.^., forfeiture of the 
sumtna sacramenti and duplication of the value of unrestored property and 
profits in the sacramental procedure ; duplication of the value uf the cause 
when judgment was against the defendant in an action upon an engagement 
embodied in a ^ mancipii or lex nan; duplication against a vindex who 
interfered ineffectually in manu$ injeetio against a judgment-debtor ; duplica- 
tion against an heir who refused without judicial compulsitor to pay a legacy 
bequeathed per damnationem (Gal, iL 2S2) ; the addition of one-third more 
by way of penalty against a debtor found liable in an actio certae creditas 
pecuniae (Qai., iv. 171), &o. 
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by the complainer, but usually cited by the magistrate if 
the complaint seemed to him relevant. The process was 
not an action, with its stages in jure and in judicio^ but an 
inquiry (cognitio) conducted from first to last by the magis- 
trate himself; and his finding, unless it was a dismissal of 
the complaint or petition, was embodied in an order {decretum, 
interdictum)y which it was for him to enforce by such means 
as he thought fit, — manu militari, or by fine or imprison- 
ment. 

Some jurists are disposed to give a very wide range to 
this magisterial intervention. One of its most important 
manifestations was in connection with disputes about the 
occupancy of the public domain lands. These did not 
belong in property to their occupants (p. 90) ; so that an 
action founded on ownership was out of the question. But 
as the occupancy was not only recognised but sanctioned by 
the state, it was right, indeed necessary in the interest of 
public order, that it should be protected against disturbance. 
In the measures resorted to for its protection Niebuhr recog- 
nised the origin of the famous possessory interdict uti possi* 
detis ; and although opinions differ as to whether protection 
of the better right or prevention of a breach of the peace 
was what primarily influenced the magistrate's intervention, 
there is a pretty general accord in accepting this view. It 
may well be that originally the procedure was simpler than 
that described by Gains ; ^ but it can hardly be doubted that 
it commenced with a prohibition of the disturbance of the 
status qu^j and was followed when necessary by an inquiry 
and finding as to which of the disputants was really in 
possession, and which of them therefore, by persisting in his 
pretensions, was contravening the interdict. Another illus- 
tration of this magisterial intervention is to be found in the 
interdiction of a spendthrift (p. 126), — a decree depriving of 
his power of administration a man who was squandering his 

» Gai., iv. §§ 160, 166-170 ; infra, p. 870, 
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family estate, and reducing his children to penury ; ' a third 
presents itself in the removal of a tutor from office on the 
ground of negligence or maladministration, brought under 
the notice of the magistrate by any third party in what was 
called postulatio suspecti tutoris (p. 125) ; and a fourth in the 
putting of a creditor in possession of the goods of an insol- 
vent debtor, which must have been common enough even 
before the general bankruptcy regulations of the Rutilian 
edict (p. 161). These are to be taken merely as examples of 
this magisterial intervention, which manifested itself in very 
various directions ; indeed it does not seem to be going too 
far to assume that, although the classification belongs to a 
later period, the interdicts already in use were not confined 
to the prohibitory, but included many that were either 
exhibitory or restitutory, — that is to say, in which the party 
complained of was ordered to produce or restore something 
in which the complainer had an interest.' It is easy to see 
how largely such procedure might be utilised for remedying 
the grievances of persons who, from defect of complete legal 
title, want of statutory authority, or otherwise, were not 
in a position to avail themselves of the ordinary ^' actions 
of the law." 

In one of the Yalerio-Horatian laws consequent on the 
second secession of the plebeians there was mention of ten 
judges (judices decemviri), whose persons were declared as 
inviolable as those of the tribunes of the people and the 
plebeian sediles. It has already been explained (pp. 76, 85) 
that those were a body of judges elected to officiate on remit 
from a tribune or aedile acting as jus dicens in questions 



' Ulpian (in Dig,, xrvii. 10, fr. 1, pr.) says that this interdiction was 
anthorised by the XII Tables ; Paulus [Sent., iii. 4a, § 7) aUributes it to 
custom {moret). But both probably are right. The practice was customary 
before the Tables ; these confirmed it, with this new feature (Ulp., Frag., 
xiL 2), that the interdicted spendthrift was to be in the guardianship of bis 
agnates. 

» Gai., iv. §§ 140, 142. 
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arising between members of the plebeian body.* We are 
without details as to the institution of this plebeian judica- 
tory, the questions that fell under its cognisance, the forms 
of process employed, the law administered by it, and the 
effect of its judgments. The tribunes were not invested with 
the jurisdictional any more than the military imperium, and 
manifestly were not magistrates qualified to superintend and 
direct the course of a legis actio. One can understand that, 
prior to the enactment of the XII Tables, but after the con- 
stitutional recognition of the plebs as a quasi-corporation 
with its own officials and its own council, they may have 
thought it expedient, because of the uncertainty of the law, 
and the scant justice their members got from patrician magis- 
trates and judges, to invest their presidents with jurisdictional 
powers, and elect some of their own number to act under 
them as jvdicesy and in this way to some extent mitigate one. 
of their grievances, the tribunes being fettered by no strict 
rules in formulating the question at issue, and the judges 
— who probably acted singly and not coUegiately — deter- 
mining it with equal freedom, nntrammeUed by statutory 
practice. But after the promulgation of the Tables, establish- 
ing a written law that was to apply to all the citizens alike, 
the reason for the maintenance of this plebeian tribunal is 
far from obvious. Did its members still act under a reference 
from a tribune or aedile ? Or did they continue to be elected 
annually as a body independent of the tribunes and addiles, 
but from which the supreme magistrate (consul or praetor) 
was required to select a judex when both the parties were 
plebeians and formulated a demand to that effect ? Which- 
ever view may deserve preference, it may reasonably be 
inferred from the absence of further allusion to it in the 
pages of the historians, that the institution did not long 

^ See Schwegler, Mm. Oeteh,, vol. ii. p. 270 ; Hartmann, JDer Ordo jtuL 
privator. (Gottingen, 1859), p. 87 tq.; Huscbke, Dot alU rlhn. Jahr, p. 801 , 
note 206 ; Voigt, XII Tafdn, vol i. p. 634 $q. 
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survive ; the eqaalisation of the orders in matters social and 
political deprived it of its raison cPetre.^ 

As all in a manner exercising judicial or quasi-judicial 
functions must also be mentioned the pontifib, the consuls 
and afterwards the censors as Tnagistri morum, the chiefs of 
the geTitea within the gentile corporations, and heads of 
families within their households. While it may be the 
fact that with the enactment of the XII Tables the juris- 
diction of the pontifis* was materially narrowed, yet it 
certainly did not disappear ; witness the famous case in 
which Cicero made before them the oration of which he 
was so proud pro domo &aa. In the time of the kings, 
with a variety of laws whose contravention entailed conse- 
crcUio capUiSy and with the sacramental procedure in their 
hands, the judicial duties of the pontiffs must have been some- 
what onerous. But even after these had devolved on secular 
judges, and the sacer esto had all bat disappeared from the 
sanctions of penal statutes, there were still not a few matters 
in which their judicial functions could not be dispensed with. 
It was the porUifex maximus that alone exercised jurisdiction 
and discipline over vestals and flamens. It may be that, 
with the positive declaration of the Tables, lUi legassU . . . 
ita jus esto, he and his colleagues were no longer called upon 
to decide and report to the comitia whether or not a citizen's 

• 

testamentary intentions were such as religion and law could 

" Hartmann (Ordo, p. 109) attribates the decadence of this plebeian tribunal 
to the fact that the Lex fforteruia of 468 made the nundinae lawful court days 
{dies fasti), and so made it possible for the country folks coming to the city to 
market to carry on their processes before the prsetor. As observed in a pre- 
vious section (p. 76), there is no sufficient ground for identifying the plebeian 
jttdices decemviri with the decemviri litUmi judieandis who, Fomponius says 
{Dig., i. 2, fr. 2, § 29), were made presidents of the oentumviral court early in 
the sixth century of the City. 

* Comp. HttUmann, Jus pontijieium der RSmer (Bonn, 1837); Cauvet, Le 
droit pontifical ekes les ancieru Romains (Caen, 1869) ; Bouch^-Leclerq, Les 
Pontifes de Vaneienne Rome (Paris, 1871) ; lklarquardt» Mm, StaaUverwaU., voL 
iii. p. 290 sq. 
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sanction ; bat their assistance long continued to be indis- 
pensable in an adrogation, — ^the ceremony could not proceed 
until they had investigated the circumstances (cognitio), em- 
bodied their finding in a judgment (decretum), and dissociated 
the adrogatus from the cult of his father's house (alienaiio 
sacrorum). It was the pontiffs that determined what were 
impediments to marriage, that were judges in contraventions 
of the annus Itutus, that not only performed the ceremony 
of diffareation but were judges of its legality. They alone 
could determine whether land or buildings or movables were 
excluded from commerce on the ground of their being sacred 
or religious. It has been maintained that, as charged with 
the cognisance of perjury and disregard of an oath, they 
really exercised jurisdiction in questions of breach of con- 
tract or engagement. It is extremely probable that at one 
time it was within their province to impose a penalty for 
violation of a promissory oath ; but during the earlier republic 
the action of the consuls and censors as guardians of public 
morals,^ and the social and political disqualifications and 
pecuniary penalties with which they visited persons who had 
been guilty of perjury or gross perfidy, did more than any 
intervention of the pontifiis to foster fidelity to engagements. 
Through the same agency the exercise of a variety of rights 
was controlled and kept within bounds whose abuse could 
not be made matter of action, — the husband's power over 
his wife, the father's over his children. It was not on light 
grounds, indeed, that the majesty of the paterfamilias within 
the household could be called in question ; but only when 
he forgot that in the exercise of serious discipline within his 
family he was bound to act judicially. For he also was a 
judge, — -jtuiex domesticics, as he is sometimes called;* required, 

^ See Jarcke, Dantdlung det eenaoriichen StnrfrtchU d, Rbmer (Bonn, 1824) ; 
Karlowa, R6m, RO., p. 236 tq, 
« See § 9, note 23. 



SECT. 38.] PRIVATE INTERNATIONAL RECUPERATIO. 223 

however, in all cases of gravity to invoke the advice of his 
kinsfolk as a family council.^ On him lay the duty of con- 
trolling his family ; if he failed to do so he was himself in 
danger of censorial animadversion. That his gens also, if 
he were a patrician, had some supervision and power of 
calUng him to account is extremely probable ; every corpo- 
ration had it more or less over its members ; but neither 
historians nor jurists give us any definite information." 

Between citizens and foreigners, with whom Rome was 
in alliance by a treaty conferring reciprocal right of action 
{actio)y the proceedings took the form known as recuperatio}^ 
A foreigner could not be a party to a leffis actio, nor could 
a Roman citizen in foreign territory claim the benefit of the 
laws and civil procedure there prevailing. Yet, where com- 
merdum (p. Ill) had been established between them, matters 
of dispute must occasionally have arisen in connection with 
their trading and other transactions, demanding the inter- 
vention of a tribunal for their settlement. It was therefore 
usually provided in the treaty conceding reciprocal com- 
merdum that recuperatio should run along with it. This 
was an international process, modelled to some extent upon 
and deriving some of its technical terms from the fetial 
clarigatio. In the Cassian treaty of 262 u.c. — and no doubt 
it was the universal practice whether expressed or not — it 
was provided that it should be instituted in the forum con' 

' In 447 u.o. the censors removed L. Annius from the senate because he had 
divorced his wife without laying the matter before the e(nmlium (Val. Max., 
ii. 9, 2). There is no recorded instance of the interference of the censors on 
account of abuse of the patria potetUu ; but it can hardly be doubted that the 
interests of children would no more be neglected by them than those of a wife. 

^^ Livy (vi. 20, §§ 18, 14) speaks of a nota gentUieia ; but he is in fact re- 
ferring to a decree of the Manlian genSf forbidding that any member of it 
should afterwards be called Marcua See Voigt, XII Tafdn, yol. ii. § 170. 

^^ See tupra^ § 25, and Festus, v. Reciperatio (Bruns, p. 286). Comp. Coil- 
man, de RomanoT, jud, recuperatorio, Berlin, 1835 ; Carl Sell, Die recuperatio 
derRdmer, Brunswick, 1837; Huschke (rev. Sell), in Richter's AV^. Jahrb., 
vol I (1837), pp. 868-911 ; Voigt, Jui nat, &a, vol ii. §§ 28-32 ; Karlowa, 
R&m, CP., pp. 218-230. 
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tractus. The generally accepted opinion is that it commenced 
with what was called a condictiOy — a formal and pnblic re- 
qnisition by the plaintiff to the defendant to attend on the 
thirtieth day thereafter, before a competent magistrate of 
the state in which the process was raised, in order that, if 
there was no settlement in the interval, the matter of dis- 
pute might be formulated and sent to recuperators for trial. 
The adjustment of the issue on the thirtieth day {condi>ctii8 
dies) was the work of the magistrate ; he heard what parties 
had to say in plaint and defence, and then put in simple 
shape the points of fact and law arising on them, authorising 
the recuperators to find for plaintiff or defendant according 
to circumstances. The recuperators were sometimes three, 
sometimes five, sometimes still more numerous, but always 
in odd number; whether the nationality of both parties 
required to be represented does not appear. The day ap- 
pointed for further procedure before them, usually the third, 
was called status dies. So imperative was it that parties 
should appear at both stages that in Rome statics condicttcsve 
dies cum hoste was a valid excuse for a man's absence from 
proceedings in a legis actio, and relieved a soldier from join- 
ing the ranks.^' Expedition being in most cases a matter 
of importance, the recuperators were required to give judg- 
ment within ten days. How execution proceeded upon it, 
if it were for the plaintiff, does not clearly appear ; Voigt,^' 
founding on a few words in Festus,^^ concludes it must have 

>' From the order in which the two words occur in yariotts paBsages in the 
lay writerB, Karlowa ia of opinion — contrary to the ordinary interpretation of 
the definitions of tUUtu diet in Festus, ▼. Status (Bruns, p. 295), and Macrob., 
L 16, § 14 — ^that this was the first term of appearance before the magistrate ; 
that the eondietio was given in his presence ; that the condictia dies was not 
the thirtieth day after the eondietio, but, if circumstances justified it, might 
even be the next ; and that the proceedings before the reeuperatores might be at 
any time convenient for aU parties, so long as they were finished within ten 
days from the remit to them. 

^ Jus not., &c, vol. ii. p. 195. 

1^ Festus, V. Naneiior (Bruns, p. 274) : " In foedere Latino, \Si quid pignoris 
nasciscitur, sibi habeto.' " 
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been by something like the pignoris capio explained in last 
section. 

This recuperatory procedure in time came to be resorted 
to in some cases even where both parties were citizens. 
There are numerous instances of it in Cicero; and it is 
remarkable that in most of the purely praetorian actions ex 
delicto the remit was not to a judex but to recuperators. 
The explanation may be in the comparative summariness 
of the remedy. 
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CHAPTER FIFTH. 

THE STIPULATION AND THE LEGIS ACTIO PER 

CONDICTIONEM. 

Section 89. — ^Intboduction of the Stipulation.^ 

Few events in the liistory of the private law were fol- 
lowed by more far-reaching consequences than the introdac- 
tion of the stipulation. It exercised an enormous influence 
on the law of contract ; for by means of it there was created 
a unilateral obligation that in time became adaptable to 
almost every conceivable undertaking by one man in favour 
of another. By the use of certain words of style in the 
form of question and answer, any lawful agreement could 
thereby be made not only morally but legally binding ; so 
that much which previously had no other guarantee than a 
man's sense of honour now passed directly under the protec- 
tion of the tribunals. Stipulations became the complement 
of engagements which without them rested simply on good 
faith ; as when a vendor gave his stipulatory promise to his 
vendee to guarantee peaceable possession of the thing sold 
or its freedom from faults, and the vendee in turn gave his 
promise for payment of the price. The question and answer 

^ Literature : Liebe, DU Stipulation u. dot einfache Verapreehen (Brunswick, 
1840) ; Schmidt (rev. Liebe), in Ricbter's Kril. Jakrh,t vol. v. ppb 869 aq.^ 
961 9q. ; Gneist, DteformeUen Vertrdge d, BSm, RechU (Berlin, 1845), p. 118 tq. ; 
Heimbach, Die Lthrt vom Crediium^ Leipsic, 1849 ; Danz, Der aacrale Schutz 
im B6m, RechU (Jena, 1857), pp. 102-142, 286 9q,; Schlesinger, Zur Lekre 
von den Formalcontracten (Leipsic, 1858), § 2 ; Voigt, Ju$ not., dtre., d, Rom,, 
voL iL § 33, voL iv., Beilage xix. ; Girtanner, Die Stipfdation, Kiel, 1859 ; 
Bekker, AlUianen, voL i pp. 382-401 ; Karsten, Die Stipidation, Rostock, 1878. 
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in the form prescribed by law made the engagement fast 
and sura Hence the generic name of the contract; for 
Paul's derivation of it from sHpvium, " firm," is much to be 
preferred to the earlier and more fanciful ones from stips 
or stipula} It was round the stipulation that the jurists 
grouped most of their disquisitions upon the general doc- 
trines of the law of contract, — capacity of parties, requisites 
of consent, consequences of fraud, error, and intimidation, 
effects of conditions and specifications of time, and so forth. 
It may well be said, therefore, that its introduction marked 
an epoch in the history of the law. 

And yet there is no certainty either as to the time or as 
to the manner of its introduction. So far as appears, it. 
was unknown at the time of the compilation of the XII 
Tables, at least in private life ; and one of the first unmis- 
takable allusions to it is in the Aquilian law of 476 U.C.' 
The mention of it in that enactment, however, is with regard 
to a phase of it which cannot have been reached for some 
years after it had come into use ; and the probability is that 
it originated before the middle of the fifth century. In 
its earliest days it bore the name not of stipulaiio but of 
spormo ; for the reason that the interrogatory of the party 
becoming creditor was invariably formulated with the word 
spondes — «.^., centum dare spondes ? — while the answer was 
simply spovdeo. There has been much speculation as to 
the significance of the word.* Moderti criticism has three 
theories, — (1) that it was the verbal remnant of the n«rum, 
after the business with the copper and the scales had gone 
into disuse ; (2) that it was evolved out of the oath of cove- 
nant at the great altar of Hercules or the appeal to Fides 

■ StipiduMt — Paal, Sent., v. 7, 1, Just, Inti. iii. 15, pr. ; Stips, — Feat., v. 
Stipem (Bruna, p. 295), Varro, De L. X., v. 182 (Brans, p. 803) ; Stipula,— 
Isidore, Orig., v. 24, § 30 (Brans, p. 827). 

s GaL, iii. 215. 

* See Festus, v, Spimdere (Brans, p. 295) ; Yarro, DeL, X., vi. 69-72 (Brans, 
pp. 304, 305). 
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(p. 50) ; (3) that it was imported from Latium, which it 
had reached from some of the Greek settlements farther 
south. The latter is the most probable. Verrius Flaccus, 
as quoted by Festus, connects it with the Greek (nrevSeiv 
and crirovSii ; and Gains incidentally observes that the word 
was said to be of Greek origin.* A libation (a-TrovSif) is 
frequently referred to by Homer and Herodotus as an 
accompaniment of treaties and other solemn covenants, — 
a common offering by the parties to the gods, which im- 
parted sanctity to the transaction. Leist^ is of opinion 
that the practice passed into Sicily and Lower Italy, but 
that gradually the libation and other religious features were 
dropped, although the word onrovSi] was retained in the 
sense of an engagement that bound parties just as if the old 
ritual had been observed ; and that it travelled northward 
into Latium and thence to Rome under the name of sponsion 
being used in the first instance in public life for the con- 
clusion of treaties, and afterwards in private life for the con- 
clusion of contracts. The meaning of spondes as a question 
by a creditor to his debtor (although latterly, we may well 
believe, unknown to them) thus came to be — "Do you 
engage as solemnly as if the old ceremonial had been gone 
through between us ? " There are many parallels for such 
simplification of terms ; none more familiar than when a 
man says, " I give you my oath upon it," without either 
himself or the individual addressed thinking it necessary to 
go through the form. 

It is not a little remarkable that, although the idea was 
derived from abroad, the use of the words spoTides and 
spondeo in making a contract, down at least to the time of 
Gains, were confined in Rome to Roman citizens.^ The 

» Gal, iiu 93. 

* OraecO'itoL Eeehtsgeseh., pp, 465-470. Upon the sponaionis vineulwn inter- 
nationally, aee Liv. ix. 9. 

^ Gai., iii. {§ 93, 119, 179. It is sometimes said (on the authority of Gains, 
ilL 120, iv. 113) that the heir of a sponsor (as the debtor was called) was not 
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sponsio as a form of contract was essentially juris civUis. So 
at first were the later and less solemn forms of stipulation, — 
promiitisne f promitto, dabisne f ddbo, and the like. Gains 
speaks of these as juris gentium^ ue.y binding even between 
Romans and peregrins. Sach they became eventually ; but 
not until towards the end of the republic. Yet, although 
juris civiliSj both the sponsio and the later forms were from 
the first free from many of the impediments of the earlier 
ddus legitimi. No witnesses were required to assist at 
them ; and they were always susceptible of qualification by 
conditions and terms. It was very long, however, before 
parties had much latitude in their choice of language ; 
spandeo was so peculiarly solemn that no equivalent could 
be admitted ; and even the later styles may be said to have 
remained stereotyped until well on in the empire. And it 
was the use of the words of style that made the contract. 
It was formal, not material ; that is to say, action lay upon 
the promise the words embodied, apart from any considera- 
tion whether or not value had been given for it. In time 
this serious disadvantage was abated : first by the introduc- 
tion in certain cases of words that excluded action in presence 
of fraud, antecedent or subsequent, on the part of the credi- 
tor (clausula doli) ; and afterwards by praetorian exceptions, 
such as a plea of " no value," or by having the contract set 
aside on the motion of the nominal debtor before proceed- 
ings had been taken upon it by the creditor. 

Section 40. — ^The Silian and Calpurnian Laws. 

Bekker seems to be the only authority of note who holds 
that stipulations were in use before the XII Tables, and 
enforcible by an actio sacramenti} Most writers agree that, 

liftble under the latter's engagement. Was this tinivenal in the time of Gains ? 
or was it only when the tponsor was a surety, and becanse of the nature rather 
than the form of his obligation ? 
1 Aktionen, toL L pp. 146, 147. 
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whether in use earlier or not, they first became actionable, 
and therefore effectual in law, in virtue of a lex SUia, Gains 
speaks of it as the enactment that introduced the legis actio 
per condictionem for enforcing payment of a definite sum of 
money.* Its date is matter of controversy ; ^ and Gains 
remarks that the purpose of it was far from obvious, as 
there was no difficulty in recovering money either by a 
sacramental action or by one per jvdids posttUaiionem, He 
overlooks the fact that money due under a nexal contract 
was recoverable by neither of those processes, but by the 
much more summary one of manus injectio (§ 31). By the 
Poetilian law of 428 this was declared unlawful. I am 
disposed to regard the lex Silia and the new procedure it 
authorised as a result of the change. To have put off a 
creditor for money lent either with a sacramental action or 
one per jvdicis postulaiionem, would have been to deprive 
him of the advantages of raanus injectio to a greater extent 
than was called for. It was right and proper in the inte- 
rests of humanity that a creditor should no longer have the 
power of reducing his debtor to a condition of de facto 
slavery; but there was no good reason why the debtor 
should be allowed to dispute his obligation without incurring 
any penalty if unsuccessful.* So it was provided by the 
Silian law that when a man disputed his liability for what 
was called pecunia certa credita, and forced his creditor to 
litigation, the latter was entitled to require from him an 
engagement to pay one-third more than the sum claimed by 
way of penalty in the event of judgment being against him ; 
while the soi-disant creditor had to give an engagement to 

» Gai., iv. 19. 

* Voigt places it between the years 825 and 829 u.o. ; Ihering ascribes it to 
the first half of the fifth century ; Huschke and Rador£f to the beginning of 
the sixth. But the fact that stipulation is referred to in the Aquilian law of 
476 as a contract already well developed seems to put the sixth century oat of 
the question. 

* The tacramenium was a penalty in one sense ; but the successful litigant 
gained nothing by it, as it was forfeited to public uses (p. 187). 
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pay as penalty the same amount in case of jadgment in 
favour of the alleged debtor.* 

Those engagements (sponsio et resHpulatio tertiae partis) 
were not allowed in every case in which a definite sum of 
money was claimed per condictionemy but only when it was 
technicsily pecunia credUa. In Cicero's time creditum might 
arise either from loan, stipulation, or literal contract (expend 
sUaiiOy p. 275);^ but the -last dated at soonest from the 
beginning of the sixth century, and stipulation was a result 
of the Silian law itself; so that the pecunia credita of this 
enactment can have referred only to borrowed money. The 
same phrase, according to Livy, was employed in the Poetilian 
law ; it was thereby enacted, he says, that for pecunia credita 
the goods, not the body of the debtor, ought to be taken in 
execution.^ A connection, therefore, between the Poetilian 
law and abolition of the nexum on the one hand, and the 
Silian law and introduction of the legis actio per condictionem 
on the other, can hardly be ignored ; and raises more than 
a probability that the latter statute was a consequence of 
the former, and must have been passed immediately or soon 
after the year 428. And we are entitled to regard it not 
merely as the enactment introducing a new action, appli- 
cable (though with different limitations) to suits alike for re- 
payment of loans and for payment of money debts of definite 
amount, no matter how arising, but as that which gave legal 
sanction to the sponsio or stipulation. The sponsio tertiae 
partis was its first exemplification. But once recognised as 
a binding contract, its manifest convenience must very soon 
have given it a greater range in money obligations, especially 
in agreements for interest upon loans. 

There was a sort of loan, however, which was very common, 
whose repayment nevertheless could not be enforced by a 
condiction under the Silian law, namely, a loan of seed com, 

» Gai., iv. §§ 18, 171, 172, 180. 
« Gic, Pro Rote. Mm., 4, § 13 ; 5, § 14. ^ Li^., vin. 28, % 9. 
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to be repaid after harvest, with a certain addition by way of 
interest. The reason was that the Silian condiction was 
limited to actions for current money. A later statute, the 
lex Calpumiaj extended the remedy, which was much simpler 
than that by sacrament, to every personal claim for a thing 
or quantity of things, other than money, that was definite 
and certain (amnis certa res) ; ® and the action authorised by 
it got the name of condictio triticaria^ from the material 
(triticum) in reference to which the need for it was first 
experienced. 

In course of time the stipulation came to be employed in 
engagements that were firom the first indefinite. But this 
seems to have been due to the intervention of the praetors, 
and to have originated after the system of the legis actiones 
had begun to give place to that per formulas (§ 71). The 
remedy in such a case was not spoken of as a condiction, but 
as an <ictio ex stipulatu}^ 

Section 41. — ^The Legis Acno per Condictionem.* 

Little is known of the procedure in the legis actio intro- 
duced by the Silian and Calpumian laws ; for, in consequence 
of the loss of a leaf in the Verona MS., we are deprived of 
part of Gaius's account of it. It got its distinctive name, he 
says, from the condictio or requisition made by the plaintiff 
on the defendant, whom he had brought into court in the 
usual way, to attend again on the expiry of thirty days to 

• GaL, iv. 19. 

' Fr. 1 Dig. De condictione tritioaria (xiii. S). The action was bo called 
at any rate under the formular Bystem ; and it is more than probable that 
popularly it was so known under that of the Uffit actionem. 

'® Ga!., U. 136 ; Just, 7fut, iii. 15 pr. 

^ To the literature in § 33, note 1, add — ^AsveruB, Die DewunGiaiion der 
Rimer (Leipsic, 1843), p. 129 %q,; Mommsen (rev. ABverus), in Richter*B Krii. 
Jahrb., vol ix. (1845) p.' 875 sq,; Bekker, Aktioneny vol. i. cap. 4-7; Voigt, Ju9 
fMt, vol iii. §§ 98, 99, vol iv. Beilage xiz. Nos. 1, 2, 7 ; Baron (as in § 35 
note 1), p. 40 «g.; Baron, Die Condiotvmen (Berlin, 1881), §§ 15, 16. 
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have a judge appointed. Exception has been taken to this 
explanation by many jurists, on the ground that a requisi- 
tion or invitation by one only of the parties hardly corre- 
sponds to the idea of condictio, which seems to imply common 
action ; but it is a matter of detail of pure form and com- 
paratively little importance. That the requisition was made 
in presence of the praator, and in consequence of the denial 
by the defendant of the plaintiff's claim,^ is more than 
probable ; for it was the condictio that was the essential 
feature of the legis actio ; and we have for it the testimony 
of Gains that, except in pignoris capio, what was character- 
istic of the leffis actiones was done in jure? The procedure 
on the reappearance of parties on the thirtieth day (provided 
a settlement had not been arrived at in the interval) must 
have varied according as the action was (1) for a definite 
sum of money that fell under the category o{ pecunia credita^ 
(2) for any other definite sum of money, or (3) for a definite 
thing or quantity of things other than money. It was in 
the first case alone that there intervened promise and re- 
promise of a third part of the sum claimed by way of penalty 
(sponsio et restiptdatio tertiae partis) ; and it is probable that, 
if either party refused on the praetor s command so to oblige 
himself towards the other, judgment was at once pronounced 
in favour of the latter without any remit to a fudex. 

How the issue was adjusted when the sponsion and resti- 
pulation were duly given we are not informed ; but, judging 
by analogy from the procedure in an action for breach of 
interdict under the formular system,^ and on the broader 
ground that there must have been machinery for a condem- 

' In the edict which regulated the formular actio eertae ereditae pecuniae 
(which came in place of the Ugis actio)^ the pnetor declared that, if the plaintiff 
referred the matter to the oath of the defendant, be (the praetor) would compel 
the latter either to swear that he was not resting owing or to pay, — " solvere aut 
jnrare oogam " {Dig., xii. 2, f r. 84, § 6). Some jurists think this must originally 
have been a provision of the Silian law. If so, it would greatly enhance the 
ralue of the remedy. 

» Gai., iv. 29. « Gai., iv. 165, and infra, § 78. 
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nation of the plaintiff on his restipulation in the event of 
his being found in the wrong,* it may reasonably be con- 
cluded that there were in fact three concurrent issues sent 
to the same Jtcdex, — the first on the main question, the second 
on the defendant's sponsion, and the third on the plaintiff's 
restipulation. The first issue was an echo of the averment 
with which the plaintiff had originally come into court, — 
" If it appear that the defendant ought to pay {si paret dare 
oportere) the plaintiff the sum of 1000 asses of eredita pecuniae 
in that the judge will condemn him ; should it not so 
appear, he will acquit him/' Where a sum of money other 
than pecunia credita was sued for, the issue was substantially 
the same, those two words being omitted; but subsidiary 
issues were unnecessary, as there was neither sponsion nor 
restipulation. 

As Baron has demonstrated, it was not the usual practice 
to introduce any words explanatory of the ground of 
indebtedness when the action was either for money (other 
than pecunia credita) or for a thing or quantity of things. 
It might be loan, or bequest, or sale, or purchase, or delict, 
or unjustifiable enrichment, or any of a score of causae; it 
would have to be condescended on of course before the 
judge ; but in the initial stage before the praetor and in the 
issue all that was necessary was the averment that the de- 
fendant was owing such a sum of money or such a thing. It 
was for the judge to determine whether or not the averment 
was established, and, in certain cases, that non-deliveiy was 
due to the fault of the defendant ; the plaintiff, however, being 
bound to make his averment good to the letter of his claim. 
Proof of 900 resting owing where 1000 had been claimed 
necessarily involved a judgment for the defendant ; unless 
the plaintiff proved all, he got nothing ; for the procedure 
was pre-eminently stricti juris. In the event of the plaintiff 

^ *' Restipulationis poena omnimodo damnatur actor si vinoere non potnerit " 
(Gal, iv. 180). 
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being successful in an action for certa pecunia, but delay 
made by the defendant in satisfying the judgment, exe- 
cution followed in ordinary form. How the matter was 
arranged in an action on the Calpumian law for a certa res 
is not so obvious. What the plaintiff wanted was specific 
delivery or damages, and by some the opinion is entertained 
that he formulated his claim alternatively. Of this there 
is no evidence ; and Gaius's statement that under the system 
of the legis actiones condemnation was always in the ipsa res, 
i.e., the specific thing sued for,^ leads to the assumption that 
a judgment for the plaintiff, on which specific implement 
failed, must have been followed by an arUtrium litis aestir- 
mandae for assessment of the damages in money, and that 
execution proceeded thereon as if the judgment had been 
for a sum of money in the first instance. The general 
opinion, however, is that the judge to whom the issue was 
remitted assessed the damages himself and as a matter of 
course, — that the instruction to him was qitanti res erit, 
tantam pecimiam condemnato. 

* Gai., iv. 48. But Bee supra, § 36, note 6. 
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CHAPTER FIRST. 

II^FLUENCES THAT OPERATED ON THE LAW. 

Section 42. — Growth of Oommebce and Influx of 

foreignehs. 

While it may be admitted that commerce was beginning 
to take root in Rome in the fifth centnry, yet it was not 
until the sixth that it really became of importance. The 
campaigns in which Rome was engaged nntU the end of 
the First Punic War absorbed all her energies. But after 
it the influx of strangers, and their settlement in the 
city for purposes of trade, became very rapid, — first 
Latins and other allies, and afterwards Greeks, Cartha- 
ginians, and Asiatics. For them and the regulation of 
their affairs the jvs civile — the law peculiar to Rome and 
her citizens ^ — ^was applicable only if they were members of 
allied states to which commerdum and recuperatio were 
guaranteed by treaty (p. 111). But multitudes were not in 
this favoured position ; and even those who were, soon found 
the range of Roman modes of acquiring property and con- 
tracting obligations too narrow for their requirements. So 

> Just, Intt, i. 2, 1. 
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there gradually developed a jus gentium ' which very early 
in its history drove treaty covenants for recuperatio out of 
use ; whose application may for a time have been limited to 
transactions between non-citizens, or between citizens and 
non-citizens, but which was t^^'^^L^/'^^y flffifipt^^ in th? i\rn] 
ings of citizens inter se, and became part and parcel of the 
jus Romanorum. Gaius and J nstinian speak of it as " the 
common law of mankind/' '^ the law in nse among all 
nations." ' But the language must not be taken too liter- 
ally. The Roman jus gentium was not built up by the 
adoption of one doctrine or institution after another that 
was found to be generally current elsewhere. In the earliest 
stages of its recognition it was " an independent inter- 
national private law, which, as such, regulated intercourse 
between peregrins, or between peregrins and citizens, on 
the basis of their common libertas ; " * which during the 
republic was purely empirical and free from the influence of 
scientific theory, but whose extensions in the early empire 
were a creation of the jurists, — a combination of compara- 
tive jurisprudence and rational speculation.^ To say that it 
was de facto in observance everywhere is inaccurate ; on 
the contrary, it was Roman law, built up by Roman jurists, 
though called into existence through the necessities of inter- 
course with and among non-Romans. 

It was in matters of contract that there was the greatest 
scope for the development of the new system; and to it 
may be attributed the relaxation of the stipulation and the 
recognition of the so-called real and consensual contracts as 
creative of obligation apart from any formalities of word or 

* Oa the Roman jus gerUiumf see Voigt, Iht ju» naUirale, aequum et honum, 
und jut gentium d. Ranter^ 4 vols., Leipsic, 185G-76 : Nettleship, in the /otir- 
wd of Philology, vol xiii. (1885), p. 169 sq. 

s Gal, i. 1 ; Just, InsLf I 2, 1. 

* Yoigt, Jus nat, vol. ii. 661. He distinguishes the Jus eiviU, jus gentium^ 
and jus naturale as the systems which applied respectively to the citizen, the 
freeman, and the man. Comp. Cic, De Orat»f i. 18, § 56. 

» Voigt, voL i. pp. 399, 400. 
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deed. But it was not without its influence in other depart- 
ments of the law. It is questionable whether, as sometimes 
said, the great reform worked on the law of property by the 
Publician edict, — ^the recognition, namely, of an inferior sort 
of ownership of res mandpiy the beneficial interest without 
the quiritary title (§ 52), can be regarded as one of its 
manifestations; for what Theophilus calls dominiwm boni- 
tarium proceeded upon a fiction of usucapion, and this, 
down at least to the time of Gains, was competent only to 
citizens and non-citizens enjoying commerdum,^ It made 
its mark, however, both on the law of the family and on 
that of succession. This indeed was inevitable. Marriages 
between Roman citizens and women of peregrin birth with 
whom they had no conubium became not uncommon. They 
were not justae nuptiae^ and so did not. make the wife justa 
uxor or give the husband potestas over his children. To 
have altogether ignored such a union, however, would have 
been disastrous ; so it was treated as juris gentium mar- 
riage. The wife consequently was allowed an action for her 
dowry when the union was dissolved,^ and the husband an 
accusatio odtUteHi when his wife proved unfaithful.® His 
children, although they were held to be peregrins like their 
mother,* and were not in his potestas^ yet were in a sense his 
lawful children (^justi liberi patris)^^ so that he was bound 
to aliment them, entitled to plead his paternity as an excuse 
from undertaking a tutory,** and so forth ; and Theophilus 
states expressly that it was on their account that testamen- 
tary trusts (Jideieommissa) were originally introduced, their 
want of citizenship preventing them from taking their father's 
succession ab intestcUOy and him from either instituting them 
as his testamentary heirs or leaving them direct bequests.^^ 

• Gai., ii 66. ' Oia, Top., 4, § 20. 

• Ulp., lib. 2 de adult, in Dig., xlWii. 5, fr. Id, § 1. 

• Gat, L 67. " GaL, L 77. 
^ Papin., lib. 5 quaeition., in Vat. Frag., 194. 
" Theopb., Paraphr., ii 23, § 1. 

Q 
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It may be a little difficult for a modem jurist to say with 
perfect precision what were the doctrines and institutions of 
the jvs gentium as distinguished from the jus civile. But 
the distinction must have been very familiar to the Romans ; 
otherwise we should not have had the statement of Marcian 
in reference to the axoXticy, — that they enjoyed all the 
rights competent to a man under the former, but none of 
those competent to him under the latter.^' 

Section 43. — The Institution of the Peregrin 

PRiETORSHIP. 

The praetorship ^ was an outcome of the Licinian laws of the 
year 387 u.c. (p. 88). The object of its institution was that 
the administration of justice might be retained in the hands 
of patricians, although the consulate had been thrown open 
to the lower order. " Qui jus in urbe diceret " are the words 
in which Livy describes the principal function of the new 
official.^ In dignity he was on a footing of almost perfect 
equality with the consuls, and in their absence from the city 
he was qualified in some matters to act as their substitute ; 
in fact, he had the same imperium as they in all but military 
command. In course of time the office, which, like the con- 
sulate, was an annual one, was opened to plebeians as well as 
patricians ; but nothing was changed in its duties ; down to 
the end of the fifth century the praetor superintended single- 
handed the administration of justice, alike between citizens 
and foreigners. But with the altered conditions of things in 
the beginning of the sixth century, and the influx of strangers 
which has already been alluded to, the work seems to have 
been found too onerous for a single magistrate, and a second 

" 2)t^., xlWil 19, fr. 17, §1. 

^ See Labatutt Histoire de la PriUtre (Paris, 186S) ; Mommsen, Rom. 
Staatsrecht, vol. ii. p. 176 sq. ; Faure, Essai historique iur le PriUur Romain, 
Paris, 1878 ; Kariowa, Rdwi, RG., voL L p. 217 «g. 

» Liv., vL 42, § 11. 
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prsdtor was appointed. The date is not absolutely certain, 
though generally assumed to have been about the year 512 
U.C. ; ^ but Pomponius ^ says distinctly that the creation of 
the new office was rendered necessary by the increase of the 
peregrin population of Rome, and that the new magistrate 
got the name of praetor peregrinvs because his principal 
duty was to dispense justice to this foreign element.^ After 
the submission of Sicily and Sardinia the number of the 
prsBtors was increased to four, and after the conquest of Spain 
to siz ; Sulla raised the number to eight, and Csesar event- 
ually to sixteen. But all the later creations were for special 
purposes ; the ordinary administration of justice within the 
city was left with the representatives for the time of the two 
earliest, who came to be distinguished as praetor urhanus 
{qui jiLS inter dves dicit) and praetor peregrinus. 

Although material fails for instituting a comparison be- 
tween the edicts ^ of those two magistrates, and estimating 
the extent to which each may be credited wfth influencing 
the development of the jus gentium, yet it is but reasonable 
to assume that, in many directions at least, the greater im- 
petus must have been given to it by the peregrin praetor, 
moulding and modifying the jus civile to suit peregrin 
requirements where that was possible, and where it failed 
introducing a ju>s honorarium. It would be going too far 
to speak of him as the principal author of the jus gentium ; 
for a large proportion of the actions for enforcing juris gen- 
tium rights were civil, not honorary, — a fact which proves 
that the rights they were meant to protect and enforce had 

* Lydus {De Magistr.y L 38, 45) says it was in the year 507, which corre- 
sponds to 510 of the Varronian era. Livy {Epit., 19) says it was in 512. 

* Pompon., in Dig,, L 2, fr. 2, § 28. 

* In the extant remains of later republican legislation and in inscriptions 
he is alluded to sometimes as " praetor qui inter peregrinos jus dicit/* some- 
times as "praetor qui inter cives et peregrinos jus dicit," and sometimes 
simply as ** praetor peregrinus." 

' Gaius (L 6) speaks of the edicts of the peregrin praetor as equally a source 
of the/tM honorarium with those of his urban colleague. 
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their origin in ike jus civile, although moulded to meet new 
requirements by tacit consuetude and the agency of the 
jurists. But even in this view the peregrin praetor must 
have had a powerful influence in giving shape and consis- 
tency to the rising jurisprudence, through means of the 
formvlae he adjusted for giving it practical effect. 

Section 44. — Simplification of Procedure and Introduc- 
tion OF New Remedies under the Aebutian Law. 

The Ux Aebutia is only twice mentioned by ancient writers,* 
and we know neither its precise date nor its specific provi- 
sions. And yet, to judge by its effects, it must have been 
one of the most important pieces of comitial legislation in 
the latter half of the republic ; for Gellius speaks of it as 
having given their death-blow to many of the institutions of 
the XII Tables, and Gains couples it with two Julian laws 
as the statutory instruments whereby the formular system of 
procedure (§ 71) was substituted for that per legis actiones. 
The probability is that it was enacted immediately or soon 
after the institution of the peregrin prsetorship.* Its pur- 
pose, whatever may have been its terms, seems to have been 
to authorise the prsBtors to simplify the existing forms of 
process or substitute new ones in actions on the jus civile. 
It can hardly be that it authorised the praetors to publish 
and enforce edicts, for that had from time immemorial been 
a prerogative of all magistrates invested with the imperium. 
Nor can it be that it authorised them to give the character 
of rights and wrongs to what had not previously been so 
regarded, by supporting the one with actions and visiting 
the other with punishment ; for not only would that have 
been to empower the praetors jus facere (which they always 

1 GelL, xvL 10, 8 ; Gal, iv. 30. 

' It has Bometimes been put as late as the beginning of the seventh century. 
For some of the dates assigned to it, and the reasons for them, see Fadeletti, 
Storia del diriUo ronumo (Florence, 1878), p. 251 sq. 
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disclaimed), but it would have made it incomprehensible why 
praetorian actions could be raised only within the year of 
office of the praetor who had promised to grant them, while 
actions of the jus civile^ though appearing for the first time 
in their new shape on the praetor's album, were perpetual. 
It seems rather to have been intended to empower them to 
adapt existing remedies to altered circumstances, and to 
fashion new actions on the jiLS civile for the use of the 
peregrins to whom the procedure of the legis actiones was 
incompetent ; while it may possibly at the same time have 
expressly authorised the insertion in the styles to be devised 
by them of clauses that would give protection when required 
against claims that in law were well founded but in fact 
inequitable. But whatever may have been the actual pro- 
visions of the statute, the result was the introduction of a 
procedure which gradually supplanted that by the '^ actions 
of the law ; " which was much more pliant than the latter ; 
and whose characteristic was this, — that instead of the issue 
being declared by word of mouth by the parties, and requir- 
ing in many cases to embody with perfect accuracy the 
statutory provision upon which it was based, it was now 
formulated in writing by the praetor, in the shape of an in- 
struction to the judge to inquire and consider, with power 
to condemn or acquit according to his finding (§ 71). 

Section 45. — Provincial Conquests. 

The growth of commerce and the enormous increase of 
wealth, which made great capitalists and enabled them 
through the agency of freedmen and slaves to carry on 
trade on a scale hitherto unknown, and which thus helped 
to foster the jus gentium^ was no doubt due to a large extent 
to provincial conquests. But these operated also in other 
directions. The authorities who proceeded to the conquered 
provinces as governors found themselves face to face with 
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laws and institutions in many respects differing from those 
of Rome. Political considerations dictated how far these 
were to be respected, how far subverted. In some provinces, 
more especially the eastern ones, it was thought unnecessary 
to do more than supplement the existing system by the 
importation of doctrines of the jvs gentium and the procedure 
of the prsetor's edicts ; while in others, in which it was 
deemed expedient to destroy as rapidly as possible all 
national feeling and every national rallying-point, a roman- 
ising of all their institutions was resorted to, even to the 
extent of introducing some of the formal transactions which 
previously had been confined to citizens. But in either 
case there was a reflex action. The native institution had 
to be studied, its advantages and disadvantages balanced, 
the means considered of adapting it to the prsetorian pro- 
cedure, and the new ideas so presented as to make them 
harmonise as fieur as possible with the old. All this was a 
training of no small value for those who, on their return to 
Rome, were to exercise an influence on legislation and the 
administration of the law. They brought back with them 
not merely an experience they could not have obtained at 
home, but sometimes a familiarity with foreign institutions 
that they were very willing to acclimatise in Italy. Boman 
law was thus enriched from her provinces, deriving from 
them her emphyteutic tenure of land, her hypothec, her 
Bhodian law of general average, and a variety of other 
features that were altogether novel. Some of them were 
sanctioned by tacit recognition, others by edicts of the prae- 
tors ; but, in whatever way received, they were indirectly 
fruits of provincial conquest. 

Section 46. — Spread of Literature and Philosophy. 

The effect on Eoman civilisation of the addiction of edu- 
cated men in the later republic to literature ani philosophy 
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is a matter for consideration in connection with Rome's 
general history. It is not proposed to consider here the 
question how far specific doctrines of Eoman law bear the 
impress of the influence of the schools, especially that of the 
Stoics ; it is a subject much too large to be disposed of in 
a few lines.^ The matter is mentioned simply for the sake 
of noting that the spirit of critical inquiry, aroused and 
fostered by literary and philosophical study seriously and 
conscientiously nndertaken, contributed greatly to promote 
a new departure in jurisprudence that became very marked 
in the time of Cicero, — the desire to subordinate form to 
substance, the word spoken to the will it was meant to 
manifest, the abstract rule to the individual case to which 
it was proposed to apply it. This was the first effort of 
what then was called equity to temper and keep within 
bounds the rigour of the jus stridum. The praetors, the 
judges, and the jurisconsults all had their share in it. 
Although modem jurists are prone to speak of prsstorian 
equity as if it were a thing apart, yet the same spirit was 
leavening the law in all directions and in the hands of all 
who had to deal with it; the difference being that the 
form and publicity of the Edict gave to its applications by 
the prsetors a more prominent and enduring record than 
was found in the decisions of private jvdices or the opinions 
of counselling jurisconsults. 

^ It is one that was discussed with much greater fervoar a century ago than 
it is now. Of the later literature may be mentioned — Van Vollenhoven, 
De extgua viy qwim philosophia graeca habuit in tfformanda jitrisprudentia 
romana, Amsterdam, 1834 ; Ratjen, Hat die Stoische Phil, hedeutenden Bin- 
Jlus» gehabt, kc., Kiel, 1839 ; Voigt, Jus not., &c., toI. i. §§ 49-51 ; Lafer- 
ri^re, De Vvt^uenee du Staicitme tur la doctrine de» juritcansuUet ramaim, 
Paris, 1860 ; Hildenbrand, OeseK u. System d. ReehU- und StaaUphHoeophiej 
Leipsic, 1860, vol i. §§ 141, 142. For the earlier literature, see Hildenbrand, 
Le., p. 593. 
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Section 47. — Decline of Religion and Morals. 

It would be eqaally out of place to enlarge here on the 
causes and manifestations of that decline in religious senti- 
ment and public and private virtue which were fraught with 
such disastrous results in the later days of the republic. 
The private law was influenced by it to a considerable 
extent, alike in those branches of it which regulated the 
domestic relations and those which dealt with property and 
contract. 

The ever-increasing disregard of the sanctity of the mar- 
riage tie is one of those features in the history of the period 
which strikes even the most unobservant. While from the 
first the law had denounced causeless separation and visited 
it with penalties, yet in principle it maintained the perfect 
freedom of divorce, — that it was improper to force persons 
to continue in the bonds of matrimony between whom 
matrimonial affection no longer existed. With the simple 
and frugal habits of the first five centuries of Rome and the 
surveillance of the consilium domesticum, the recognition of 
this principle produced no evil results; family misunder- 
standings were easily smoothed over, and divorces were of 
rare occurrence. But from the time of the enactment of 
the MaBuian law in 586 ^ there seems to have been a change 
for the worse. It inter alia displaced the family council as 
a divorce court, and transferred its frmctions in that matter 

' See Voigt, Die Lex Maenia de dote (Weimar, 1866), and criticism by 
Amdts in the Z. f. RO.^ vol. viL (1866), p. 1 tq. Gellius relates (iv. 3) that 
in 623 — in another place he Baya 519, while Dion. HaL and Valer. Max. say 
520 — Sp. CarviliuB Ruga, with approval of the domestic council (xvii 21, § 44), 
put away the wife he fondly loved because she was barren, and he consequently 
unable with a safe consdenoe to assure the censors that he had a wife who 
would bear him children^ There seems to have been a difficulty about her 
dowry ; for Gellius observes, on the authority of Servius Sulpicius, that 
thenceforth it was thought proper to have a dotal settlement providing for 
such a contingency. The Msnian law appears to have been, in part at least, 
I a statutory regulation of the matter. 
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to a judicium de moribvs^ — a court of inquiry nominated by 
the praetor, and whose duty it was to decide to what extent 
there should be forfeiture of the nuptial provisions in case 
of separation or repudiation. The motives of the statute 
may have been of the best, but its tendency was injurious ; 
for not only did it indirectly facilitate divorce, but it ren- 
dered the idea of it familiar, and overthrew that respect 
for the domestic council which had hitherto been a check 
upon it. 

This looseness of the marriage bond, as was naturally to 
be expected, had its effect on the other family relations. 
The obligation of a father to provide for his children began 
to be lightly esteemed. The law — ^possibly only the inter- 
pretation put upon the uii legassU of the XII Tables — had 
empowered him testamentarily to disinherit them, or in 
instituting them to limit their right to a mere fraction of 
the inheritance (p. 171) ; but it was assumed that this power 
would be exercised with discretion and only when justified 
by circumstances. But in the latter days of the republic, 
amid the slackened ties of domestic life, paternal as well as 
conjugal duty seems to have often been lost sight of, and 
children disinherited, or cut off with a nominal share of the 
inheritance, in order that a stranger might be enriched. 
This led to the introduction by the centumviral court, with- 
out any legislative enactment or prsetor's edict to warrant 
it, of what was called the qmrela inaffidoai testamentiy — 
challenge of a testament by a child whose natural claims 
had been capriciously and causelessly disregarded.' While 

* The mention by Cioero {In Verr. //., L 42, § 107) of a " testamentum non 
improbum, non inofiBoiosnm, non inhumannm," has led most writers to the 
conclusion that the remedy in question was already known in his time, although 
there are some who postpone it to the Augustine period. Valerius Mazimus, 
however, refers to it (vii. 7, i) in connection with Calpumius Piso, the urban 
praetor, whom Drumann (OaeK Jiorru, voL ii. p. 92 aq.) takes to have been the 
same who held that office in the year of Verres's prosecution. It is extremely 
probable that the practice of the court in regard to it was at first irregular, 
perhaps spasmodic ; and that, though commenced during the republic, it did 
not become settled until early in the empire. 
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the practice may for a time have been hesitating and uncer- 
tain, yet before long, through means of this querela, the rule 
came to be established that every child was entitled, not- 
withstanding the terms of his father's testament, to at least 
a fourth (portio legitima, quarta legUima, the legitim of the 
law of Scotland and various Continental countries)^ of what 
would ^ave come to him had his parent died intestate, unless 
it appeared that the latter had had adequate grounds for 
excluding him or limiting him to a smaller share.^ A 
parent might in like manner challenge an undutiful testa- 
ment made by his child to his prejudice ; and in certain 
cases so might brothers and sisters inter se. 

The decline of morals had an equally marked effect on 
the transactions of daily life, calling for precautions and 
remedies that had not been found requisite in the heyday 
of the TrtWiff Twp 'Pco/jlouoov, Men no longer cared to rely 
on each other's good faith unless backed by stipulations, 
cautions {caiUiones)^ and guarantees of one sort and another. 
The Butilian bankruptcy arrangements,^ and the actio 
Pauliana for setting aside alienations in fraud of creditors,^ 
indicate a laxity in mercantile dealings that was perhaps 
an inevitable consequence of the growth of trade and com- 
merce. But that such remedies as, for example, the ex- 
ceptio rei venditae et traditae or the exceptio Tion numeratae 
pecuniae should have been found necessary, — the one an 
answer to a vendor (with the price in his pocket) who 
attempted to dispossess his vendee simply because some of 

* It was called portio Ugitima, statutory share, because the *' fourth " was 
borrowed from the Lex Falcidia {infra, p. 288), which declared that every 
testamentary heir should be entitled to have that proportion of the succession 
free from bequests to legatees. Justinian {Nov. 18) raised the legitim to one- 
third in any case, and to one-half where more than four children had to par- 
ticipate {infroj p. 425). 

* Justinian, by his 115th Novel, remodelled the details of the practice, 
fixing statutorily what should in future be regarded as sufficient grounds of 
disherison, and requiring them to be expressly narrated in the testament 
{infra, p. 424). 

» GaL, iii. §§ 77-81. « Cic, Ad AtL, i. 1, § 3 ; Just, Imt,, iv. 6, 6. 
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the formalities of conveyance had been neglected, the other 
an answer to an action on a bond for repayment of money 
that by some accident had never been advanced, — proves 
that the law had now to encounter fraud in all directions, 
and that graeca fides had to a great extent displaced the 
old Boman probity. 
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CHAPTER SECOND. 

FACTORS OF THE LAW. 

Section 48. — Legislation. 

It cannot be said that daring the period of neariy two cen- 
turies and a half embraced within the present chapter the 
private law owed much to legislation. The vast majority 
of the enactments of the time referred to by the historians 
dealt with constitutional questions, municipal and colonial 
govermnent, agrarian arrangemente, fiscal poHcy, sumptuary 
prohibitions, criminal and police regulations, and other mat- 
ters that affected the public law rather than the private. 
Those of the latter class mentioned by Gains and Ulpian in 
their institutional works barely exceed a score in number ; 
and of these not above half a dozen can be said to have 
exercised a permanent influence on the principles (as dis- 
tinguished from the details) of the law. Most of them 
were enactments of the concilium plehis * or of the comitia 
of the tribes, to which ordinary legislation had passed as 
more readily convened and more easily worked than the 
comitia of the centuriea' 

^ GelliuB (x. 20, 9) observes that enactments that were strictly speaking 
plehiseita were nevertheless usually spoken of as leges, 

^ Among them may be mentioned the Lex Aebutia {9upr<i, p. 244) that 
directly or indirectly introduced the formular procedure ; a Cornelian law of 
687, requiring the praetors to adhere to the law they had published in their 
edicts on accession to office ; the Lex Cincia de donis of 550, which exercised 
a considerable influence on the law of donation, but was primarily enacted for 
a political purpose, — to restrain lavish gifts to public men and pleaders, as 
really often a vehide of corruption ; the Atilian and Julia-Titian laws, 
empowering magistrates in Italy and the provinces respectively to appoint 
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Section 49. — Edicts of the Magistrates.^ 

The practice of propounding edicts was very ancient, and 
had been followed by kings and consuls long before the 
institution of the praetorship. It was one of the most 
obvious ways of exercising the imperium with which the 
supreme magistrate was invested, — to lay an injunction 
upon a citizen and enforce his obedience, or to confer upon 
him some advantage and maintain him in its enjoyment. 
It was one of the ways in which public order was protected 
where there had been no invasion of what the law regarded 
as a right, and where, consequently, there was no remedy 
by action. That the earlier edicts of the praetors were of 
this character — issued, that is to say, with reference to par- 
ticular cases, and what afterwards came to be called edicta 
reperUina or prout res inddit posita — there is little reason 
to doubt. In time a new class of edicts appeared which 
got the name of edicta perpetua (or perpetuae jurisdictionis 
causq, proposita), — announcements by the praetor, published 

tatora to pnpila and grown women, failing testamentary appointees and 
tiitors-at-law ; the Lex Plaetoriot for the protection of minors beyond the 
age of pnpiUarity ; the Lex Aivnia, prohibiting the nsncapion of stolen goods 
even by innocent third parties; the Lex AquUia of 467, giving a remedy for 
culpable damage to property ; the Apuleian, Furian, Cicereian, and Cornelian 
laws for alleviating the position of sureties ; the Lex Voeoma of 586, imposing 
disabilities upon women in the matter of succession, and forbidding legatees 
to take more than a certain amount under a testament ; and the Falcidian 
law of 714, empowering a testamentary heir to retain one-fourth of the 
inheritance even though more than three-fourths had been given away in 
legacies. In Rudorff (R6m. RO,, vol i. §§ 10-44) will be found a classified 
and descriptive list of all the legeM and pUbiteita mentioned either in law-books 
or elsewhere, including those of the early empire. The Index Legum, in the 
third part of Orelli's Ononuuticon TtiUianum, contains an account of those 
mentioned in Cicero, Livy, YelL Paterculus, and AuL Gellius. There is also 
a classified list, with references to the books in which fuller accounts may be 
found, in Rivier, Introd.^ §§ 40-49. 

^ See Lenel, Beitrdge 2ur Kunde de9 preietoriaehen Edicts (Stuttgart, 1878), 
and the introductory chapters in his great book, 2><m Edietum Perpetuum 
(Leipsio, 1883) ; Karlowa, BSm, RG.^ § 60. The attempts made from time to 
time to reconstruct the Edict are referred to infra, § 58, in connection with the 
Julian consolidation. 
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on his album (as the white boards displayed for the pur- 
pose in the forum were called), of the relief he would be 
prepared to grant on the application of any one alleging 
that the state of facts contemplated had arisen. The con- 
jecture lies near at hand that this may have been done in 
the first instance by some praetor who had experience of 
frequently recurring applications similar in nature and pur- 
pose; and who, judging that the remedy he offered was 
needed and appreciated, thought it wise to certiorate the 
lieges generally of his readiness to grant it. The next 
year's praetor was free to adopt the edicts of his predecessor 
or not ; but it was usual for him to do so if they had been 
found beneficial in practice, he adding to them new provi- 
sions suggested by demands made upon past praetors for 
edicta repentina (which they had not seen fit to generalise), or 
even proposing for acceptance some remedy entirely of his 
own devising. As each new praetor entered upon office he 
announced his jurisdictional programme, — his lex annuay as 
it was called from this particular point of view ; ^ by far the 
greater part of it tralcUiciumy i.e., transmitted from his pre- 
decessors, and only a few paragraphs, diminishing in num- 
ber as time progressed, representing his own contribution. 
And so it went on in the first years of the empire, until the 
praetorian function was eclipsed by the imperial; and at 
last, after having, by instruction of Hadrian, been sub- 
jected to revision, and consolidated with the edicts of the 
peregrin praetors and provincial governors, it was sanctioned 
BS statute law for the empire through the medium of a 
senatusconsult (p. 308). 

There is some reason for supposing that the Edict attained 
considerable proportions in the time of Cicero ; for he men- 
tions that, whereas in his youth the XII Tables had been 
taught to the boys in school, in his later years these were 
neglected, and young men directed instead to the praetor's 

« Cic, In Verr. JL, i. 42, § 109. 
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edicts for their first lessons in law.^ Of a few of them the 
date and authorship are known with tolerable precision; 
but of the history of the majority, including some of the 
most important, such as those introducing restitutio in in- 
tegrum on the ground of lesion through error, absence, 
minority, and the like, and those revolutionising the law of 
succession, we are to a great extent in the dark. It is not 
necessary to assume either that the Julian consolidation 
exhibits all the provisions that from first to last appeared on 
the album, or that those preserved in it were originally in 
the shape in which they are there presented. It is much 
more likely that we have in it only those that had stood the 
test of generations, and that many of them are the result of 
the combined wisdom and experience of a series of prastors. 
It was one of the great advantages the edicts had over legis- 
lative enactments that they might be dropped, resumed, or 
amended by a new prsdtor according to his judgment of 
public requirements. For the Edict was viva vox juris dvilis,^ 
— intended to aid, supplement, and correct it in accordance 
with the ever-changing estimate of public necessities ; '^ and 
this would have been impossible had its provisions from the 
first been as stereotyped as they became by its consolidation 
in the time of Hadrian. 

The Edict seems to have contained two parts ; the first 
what may be called the edict or edicts proper, and the second 
an appendix of styles of actions, &c., whether derived from 
the jus civile or from the jus praetorium. The contents of 
the Edict proper were in detail very various, but all devoted 
to an exposition of the ways in which the praetor meant to 

s Gia, Dt Ltg.^ i. 5, § 15, iL 23, § 69. Yet in a passage which he is sup- 
posed to have written before be had reached his twenty- fifth year {De Invent., 
iL 22, § 67) he speaks of some portions of the edict as having become fixed 
and certain on account of their long observance [propter vettutatem). 

* Marcian, in Dig., i. 1, fr. 8. 

' " Quod praetores introduxerunt adjnvandi, vel supplendi, vel corrigendi 
juris civilis gratia^ propter utilitatem publicam" (Fapinian, in Dig., I, 1, 
fr. 7, g 1). 
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explicate his jurisdiction during his year of office. They 
were not didactic or dogmatic formulations of law, but rather 
announcements or advertisements of what remedy he would 
grant in such and such circumstances, or direct orders to do 
or prohibitions against doing certain things. " I will hold 
it (an agreement) valid," " I will not sustain it," " I will 
give him an action," " I will give him an exception," " I 
will reinstate him in his former position," " I will ordain 
him to give security," " I will put him in possession of the 
estate he claims," " I will give him time to deliberate " (about 
acceptance of an inheritance), " I will require him either to 
deny the debt on oath or to pay it," — ^these are examples of 
the operative words of edicts of the first class ; while " He 
must restore it," " He must exhibit it," " He must not do 
it," " I forbid the employment of forcible means " (say to 
alter the state of possession), may be taken as examples of 
the second. A party claiming an action or whatever else it 
might be under any of them, did so not of right, as he would 
have done had his claim had a statutory or customary foun- 
dation, but of grace, — on the strength of the praetor's promise 
to grant him what he claimed ^ and make the grant effectual. 
That was why originally such an action had to be raised and 
concluded within the particular praetor's year of office; a 
rule which in time, by abuse, was converted into this some- 
what different one, — that a purely praetorian action (i.e., not 
originally of the jiLS civile) had to be raised within a year of 
the occurrence to which it referred. 

As already observed, the praetors' edicts proceeded to a 
greater extent than the earlier legislation of the comitia upon 
lines of equity ; that is to say, they set themselves against 
the strictness and formalism of the jurisprudence of the XII 
Tables. Such may be said to have been the general tendency 
of the praetorian edicts as a whole. But it was the tendency of 

* GraiuB frequently Hpeaks of honorum poitettiones which praetor poUieetur 
or promiUit (see it §§ 119, 186). 
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the whole jurisprudence of the time, and by no means peculiar 
to the praetorian creation. Nowhere in the texts are the 
praetors spoken of as the special mouthpieces of equity as 
distinguished &om law. Such a distinction recurs frequently 
in Cicero ; he identifies aequitas with the spirit of a law or 
agreement, and jtis with its letter ; but it is in order to sing 
the praises, not of the praetors, but of the pleaders who main* 
tained the former as against the latter, and of the judges 
who were persuaded by their arguments. Much of what 
was contained in the Edict might quite as well have been 
embodied in statute, and we know that in time statute came 
to its aid ; witness a very remarkable provision of it, — " I 
will give bonorum possessio as may be enjoined by statute, 
whether comitial enactment or senatusconsult." ^ 

Of the edicts of the peregrin praetor and their relation to 
those of his urban colleague little is known. That they 
differed in some respects there can be no doubt ; for in the 
Lex Rubria (of 706 ?) for settling the government of Cis- 
alpine Gaul,^ the magistrates were directed, with reference to 
a certain action, to formulate it in the way prescribed in the 
edict of the peregrin praetor. The latter, therefore, must 
to some extent have been in advance of that of the urban 
praetor ; probably in this respect, — ^that, being prepared pri- 
marily for the regulation of questions affecting non-citizens, 
it more thoroughly than the other avoided formalities that 
were competent only to citizens, and thus to a greater extent 
simplified procedure. In the edict of the urban praetor there 
were provisions that could benefit none but citizens; for 
example, the Publician action introducing the tenure in bonis 
of res mancipiy which proceeded upon a fiction of completed 
usucapion, and therefore, even well into the empire, was not 
available to a peregrin. In that of the peregrin praetor, on 
the other hand, we are entitled to believe that such a remedy 

' Ulp., lib. 49 ad edict, in Diff., xxxviiL 14, 1, pr. 
> Lex RubriOy cap. 20 (Brans, p. 92). 

B 
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could haye had no place, and that its provisions must have 
throughout been such as would apply indifferently to citizens 
and non-citizens. The edicts of the provincial governors 
must have varied according to circumstances ; being in all 
cases composites of provisions, more or less numerous, bor- 
rowed from the edicts of the praetors, and additions suggested 
by the peculiar wants of the different provinces for which 
they were framed (provincicUe germs edicendi). Among these 
may have been regulations for protection of quasi-property 
in land and quasi-real rights ; for land in the provinces in 
theory belonged to the state, its occupants having no more 
than a transmissible and inheritable right of usufruct.^ As 
for the edicts of the curule sddiles, who, amongst other duties, 
were charged with the supervision of markets, their range 
was very limited ; their most important provisions having 
reference to open sales of slaves, horses, and cattle, and con* 
taining regulations about the duties of vendors exposing 
them, and their responsibility for faults and vices.^^ 

• 

Section 50.— Consuetude, Professional Jurisprudence, 

AND Res Judicatae. 

Great as may be the difficulty experienced by philosophi- 
cal jurists in defining the ground of the authority of consue- 
tudinary law, there is no room to dispute the importance of 
its contributions to every system of jurisprudence, ancient or 
modem. The men who first drew, accepted, and endorsed 
a bill of exchange did as much for the law as any lawgiver 
has ever accomplished. They may or may not have acted 
on the advice of jurists; but, whether or not, they began a 
practice which grew into custom, and as such was recognised 
by the tribunals as a law-creating one, — one conferring 
rights and imposing obligations. There is much of this — 

» GaL, iL 7. 

'" See tit IHg. ** De aedilitio edicto et* redhibitione et quanti minoris '* 
(xxl 1), a,nd tit. Cod, **De aedilitiia actionibus" (iv. 68). 
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far more probably than is commonly imagined — ^in the history 
of every system of law. 

In Rome the process was sometimes wonderfully expedi- 
tions ; witness what Justinian narrates of the introduction 
and recognition of testamentary trusts and codicils to last 
wills, both in the time of Augustus.^ It can hardly be doubted 
that the literal contract per expensilationem (p. 275 sq!) ori- 
ginated in the same way, probably in the end of the fifth or 
beginning of the sixth century. The keeping of domestic 
account-books may have been enjoined and enforced by the 
censors ; but it was custom, and neither statute nor prsBtor's 
edict, that made an entry in them to another person's debit 
creative of a claim against the latter for certa pecunia credita, 
that might be made effectual by an action under the Silian 
law (§ 40). It must have been in exactly the same way 
that mutuumy formless loan of money, came to be regarded 
as the third variety of certa credita pecuniUy and to be held 
recoverable by the same sort of action. True, this could not 
have been attained without the co-operation of the courts. 
But then those courts were composed each of a single pri- 
vate citizen, whose office ended with his judgment in the 
particular case remitted to him, and who was untrammelled 
by the authority of any series rerum judieatarum? He had 
simply to decide whether in his view expensilation or form- 
less loan created such an obligation as was covered by the 
words peeuniam dari oportere. There may for a time have 
been a divergent practice, contradictory findings, as Cicero 
says there were in his day upon the question whether 
detpiitas or jus strictum was to be applied to the determina- 
tion of certain matters; but the gradual ascendency and 

* Just, InsL, ii. 23, 1, ii. 25, pr. 

' It was not until the empire that a " Beries rerum perpetno similiter jndi- 
catamm," a uniform series of precedents, was held to be law. During the 
.republic a judge was much freer, and not only entitled but bound to decide 
according to his own notion of what was right, taking the risk of consequences 
if his judgment was knowingly contrary to law. 



260 THE MAKING OF CUSTOM. [sect. 5a 

eventual unanimity of judicial opinion in the affirmative was 
but the expression of the general sentiment of the citizens 
of whom the judices were the representatives. 

These are but examples of the way in which consuetu- 
dinary law was constructed. It required the combined 
action of the laity and the judices, both at times acting 
under professional advice. In some cases even that of the 
prastors was necessary. It would have been impossible, 
for instance, to have introduced the consensual contracts 
into the Roman system, and determined what were the 
obligations they imposed on cither side, without magis- 
terial co-operation in framing the formulcu that were to 
be submitted to the judges. Taking the action on sale as 
an illustration, the formula substantially was this : — " It 
being averred that the defendant sold such or such a thing 
to the plaintiff, whatever. Judge, it shall appear that the 
defendant ought in good faith to give to or do for the 
plaintiff in respect thereof, in that (or rather its equivalent 
in money) condemn the defendant ; otherwise, acquit him." 
It is very manifest that the free hand here given to the 
judge must immensely have facilitated the reception of 
customary doctrine into the law. The judge was to a 
great extent the spokesman of the forum ; his judgment 
was formed in accordance with current public opinion, 
which he had ample opportunity of gauging ; it was the 
reflection of that general sentiment of right, which, phrase 
it how we may, is the real basis of all customary law. And 
so in an action for establishing a right of property in a res 
nee mandpi. The formula was very simple : — " If it appear 
that such or such a thing Tbelongs to the plaintiff in quiritary 
right, should the defendant refuse to restore it on your order, 
then. Judge, whatever be its value for the plaintiff, in that 
condemn the defendant ; should it appear otherwise, acquit 
him.*' The primary duty of a judge on such a remit was 
to determine whether the title on which the plaintiff founded 
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his pretensions gave him a right that came up to property ; 
and it can hardly be disputed that it was by the decisions 
of a series of judges, in a series of such actions, that the long 
list of natural modes of acquiring property given by Justi- 
nian under technical names was gradually brought into view. 
Those decisions, whether upon the obligations of a vendor, 
direct or indirect, or upon the suflficiency of a title founded 
on by a party averring a right of property by natural ac- 
quisition, may in many cases have been arrived at under 
professional advice, and were in all cases embodied in judg- 
ments. But that does not in the least deprive the doctrine 
deduced firom them of its character of customary law. It 
was not until the empire that the opinions of the jurists 
submitted to a judge {responsa prvdentium, see § 59) were 
invested with quasi-legislative authority. During the re- 
public, if a judge deferred to them, it was simply because 
he regarded them as in consonance with well-qualified 
public opinion ; and what a series of consistent judgments 
of this sort built up was in the strictest sense a law based 
on consuetude.^ 

As regards the professional jurists in particular,^ it has 
already (p. 75) been observed that, according to the testi- 
mony of the historians, the law was a monopoly of the 
patricians down at least to the middle of the fifth century 
of the city. Livy goes so far as to speak of it as in 
penetralibus poTUificum repositwm^ — among the secrets of the 
pontifical college/ It undoubtedly was so to a very great 
extent in the regal period. But after the publication of the 

' The doctrines of the classical jurists as to the necessity of UmgOi iwve- 
Urata eontuetudo, and so forth, had no application to the formatiTe juris- 
prudence of the republic, and in fact refer not to general consuetude but to 
particular custom when founded on in derogation of the common law. 

« Rudorff, JUhiL RO,, voL I §§ 62-65 ; Sanio, Zur Guchiekte der R&ui. 
Rcehtnoisaentehaft, Konigsbei^, 1858 ; Grellet-Dumazeau, £tudet but le bar- 
reau Romain, 2d ed., Paris, 1858 ; Danz, OeicK dL Rom, Reehtt, vol i. § 49 ; 
Kariowa, Rdm, RG., § 61. 

' LiF., fjL 46, 5. 
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Twelve Tables, with the letter of the law displayed before the 
eyes of the citizens in black and white, those words of his 
were trae only in a qualified sense. Pomponius explains that 
no sooner was the deoemviral legislation published than the 
necessity was felt for its interpretation, and for the prepara- 
tion by skilled hands of styles of actions whereby its provi- 
sions might be made effectual.^ Both of those duties fell to 
the pontiffs as the only persons who, in the state of civilisa- 
tion of the period, were qualified to give the assistance 
required; and Pomponius adds that the college annually 
appointed one of its members to be the adviser of private 
parties and of the jvdices in those matters. The irUtrprt'- 
tatioy commenced by the pontiffs and continued by the 
jurists during the republic, and which, Pomponius says, was 
regarded as part of the jvs civile, was not confined to explana- 
tion of the words of the statute, but was in some cases 
their expansion, in others their limitation, and in many the 
deduction of new doctrines out of the actual jus scriptuni, 
and their development and exposition.^ 

An event that did much to diminish the influence of the 
pontiffs in connection with the law was the divulgement in 
the year 450 by Cn. Flavins, secretary of Appius Claudius 
CsBcus, and probably at his instigation, of a formulary of 
actions and calendar of lawful and unlawful days, which got 
the name of Jtis Flavianum? The practice adopted in the 
beginning of the si:fth century by Tiberius Coruncanius, 
the first plebeian chief pontiff, of giving advice in law in 
public,^ had a still greater effect in popularising it ; and the 
Jus Aelianum, some fifty years later, made it as much the 
heritage of the laity as of the pontifical college.*® From this 

* Pomp., in Diff,f i. 2, fr. 2, §§ 5, 8. On the functions of the pontiffs in 
settling styles of actions upon the Tables, see Bekker, Aktioneny voL i. p. 68. 
' For illustrations, see Voigt, Jus. noL^ &c., vol iii. pp. 287-294. 
« Liv., ix. 46 ; GelL, vii. 9 ; Pomp., /,&, § 7. 
" Cia, Dt Orat,, iii. 83, § 134 ; Pomp., Z.c, §§ 86, 38. 
^^ This was a compilation by Sext i£lius Pstus, consul 556, censor 560, 
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time onwards there was a series of jurists {prvdentes)^ gra- 
dually increasing in number and eminence, of whom a list 
is given by Pomponius, and many of whom are signalised 
by Cicero, particularly in his OraJtor and Brutm}^ They 
occupied themselves in giving advice to clients, teaching/^ 
pleading at the bar, framing styles of contracts, testaments, 
and various other deeds of a legal character, or writing 
commentaries or shorter treatises on different branches of 
the law. Among them may be mentioned the two Catos, — 
M. Porcius Cato Censorius, who wrote some commentaries 
on the jvA civile, and his son, M. Porcius Cato Licinianus, 
the author of a famous doctrine in the law of legacies known 
as the regvla Catoniana ; ^' M. Junius Brutus, who wrote 
seven books de jure dvili ; M. Manilius, whose styles of con- 
tracts of sale are celebrated by Cicero, Yarro, and Gellius ; 
the three Scaevolas,^^ — Quintius Mucins, the augur, who in 
his old age gave Cicero and his friend Atticus their first 
lessons in law, Publius Mucins, his cousin, and, greatest of 

containing the XII Tables, the iwterprtUUio down to date, and styles adapted 
to the UgiB aetume$ (which, the Aebutian law notwithstanding, were still 
largely in use) ; it seems also to have borne the name of Tripertita, from its 
threefold contents. See Pomp., <.&,§§ 7, 38 ; Yoigt, Udfer das Aclitu- und 
Sabinus-Sjfatem^ Leipsic, 1875. 

^^ It is remarkable that Cicero himself is not mentioned by Pomponins 
except for his oratory {Le,, § 43), which does not say much for the estimation 
in which he was held as a jurist by his successors of the empire. Yet Gellius 
(L 22, § 7) says he was the author of a book on the scientific treatment of the 
law — Dt jure civUi in artem redigendo, (on which see Dirksen, Hinterlastene 
Sehri/Un, Leipsic, 1871, voL i p. 1 sq.) 

^ Until about the middle of the seventh century the instruction a young 
man got in law after leaving school seems usually to have been acquired by 
attending the daily consultations of patrons of repute, by whom a great gather- 
ing of audUores as well as clients was regarded as an honourable distinction 
(Gic., Orator^ i% § 143). But after that some of the jurists seem to have been 
in the regular practice of devoting part of their time to more direct teaching, — 
either in$iUvJtio in the general princples of the law, or iiuiruetio in its details. 
Pomponius (2.6., § 43) says of Serviua Sulpicius that, while he heard {audiit) 
several lawyers of eminence — t.e., attended their consultations, he was intti- 
tuUd by Lucilius Balbus and instructed by Aquilius Callus. 

'• Tit Dig, de regula Catcniana, xxxiv. 7. 

^* See Schneider, Die drti Seaevoia Ciceros, Munich, 1871* 
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the three, Qaintus Mucius, the son of Publius, who, Pom- 
ponius says, first wrote systematically on the jvs civihy 
arranging it in eighteen bopksj^*^ from which a few extracts 
are incorporated in Justinian's Digest ; P. Butilius Bufus, the 
author of the bankruptcy procedure described by Gains ; ^^ 
P. Aquilius Gallus, who devised the actio and exceptio de 
dolo, and the Aquilian stipulation ; ^^ Servius Sulpicius 
Rufus, frequently mentioned by Gains and Justinian, re- 
garded by his contemporaries as the greatest jurist of his 
time, and after Cicero the greatest orator ; " Aulns Ofilius. 
a scholar of Servius's, and intimate friend of Caesar s, who 
wrote at some length on the praetor's edict ;^^ Alfehus 
Varus, also a scholar of Servius's, whose works are largely 
quoted and cited in Justinian's Digest;^ and C. ^lius 
Gallus, author of a treatise De Verborum quae ad jus civiU 
jyertinent dgnificatione^ which must have been very welcome 
when the Roman law was penetrating into provinces in 
which the Latin language was strange.^^ 

w Pomp., l,e,, % 41. " Gai., iiL 77-79. 

17 Cic, Dt 0/., iiL 14, § 60; 2>6 not dear,, iii. 30, §74 ; Just, Imt, in. 
29,2. 

IB See Cia, Brutus, 40-42. Pomponius (/.c, §§ 43, 44) says he was the 
author of nearly 180 books on different branches of the law, but only two very 
short ones ou the Edict, — the first that were written on that subject 

^ Pomp., Le.f § 44. On his connection with Julius Csesar's contemplated 
digest of the law, see Sanio, RechUhittorUche AbhandL «. Studien (Konigsberg, 
1845), pp 68-126. 

^ Many of the quotations and citations are from an epitome of the IHgesta 
of Alfenus by Julius Paulus. 

*^ On the writings of the jurists of the republic generally, see Sanio, Zur* 
Oeschichte d Jiom, ReehUiDiuensehaft, Konigsberg, 1858 ; Roby, /ntrociuctton, 
chaps, vii. and viiL ; Ferrini, Fonli, pp. 20 %q. 
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CHAPTER THIRD. 

SUBSTANTIVE CHANGES IN THE LAW DURING 

THE PERIOD. 

Section 51. — Citizens, Latins, and Peregrins. 

As may be gathered from what has been said in preceding 
sections, the extension of the benefits of the law to non- 
citizens was one of the most prominent features of its pro- 
gress daring the latter half of the republic. Before the end 
of it the number of the citizens had been vastly augmented 
by the admission to the franchise of almost all the inhabitants 
of Italy. There were no longer any non-citizens who, as a 
class, enjoyed contdnum and commerdum with Rome, as the 
Latins and some others of her allies had done at an earlier 
period (p. 112). But there was now between citizenship and 
peregrinity an intermediate condition known as latinitas or 
jus Lata, which gave those who enjoyed it commerdum but 
not convMvan, It seems to have originated in connection 
with some of the Latin colonies, which, for political reasons, 
were not favoured to the full extent with the rights, public 
and private, previously enjoyed by the nomen Latinum, 
Some communities in Transpadan Gaul got this new jiLS 
Lata in 665, and retained it until they acquired full citizen- 
ship ; certain Italian, and particularly Etruscan, municipia 
had it substituted for citizenship in 673 ; and Caesar from 
time to time extended it to other communities in Transpadan 
Gaul, Spain, and Gallia Narbonnensis. By the end of the 
republic it had ceased to exist in Italy, but was pretty widely 
spread in the western provinces. One of the advantages it 
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conferred on the inhabitants of municipia enjoying it (who 
still continued to be called latini coloniarii) was, that there 
were many ways in which, by their own act, they could 
attain the full dignity of Roman citizens. Non-latin pere- 
grins could not do so ; and they were in an inferior position 
to the latini in that they could take no part in a transaction 
with the copper and the scales, no matter for what purpose 
employed, nor be parties to a stipulation conceived in the 
solemn form of sponsioy or a literal contract in its strictest 
form. But these disadvantages were every day becoming of 
less and less moment ; for the ordinary transactions of trade 
and commerce were being rapidly denuded of any peculiari- 
ties they had derived from the old jvs civile^ and remodelled 
in such a way as to make them available alike to citizen 
and non-citizen. 

Section 52. — The Law of Property and the Pubucian 

Edict.^ 

There were necessarily many changes during the period 
in the law both of property and minor real rights. A variety 
of natural grounds of ownership were recognised by the 
judges to whom the question was referred whether or not a 
res nee nfiandpi belonged to the party claiming it in a vindi- 
cation. The favour shown to peregrins cannot have stopped 
short of allowing them a right of property at all events in 
movables, even though it may not have been dominium ex 
jure QuirUium.^ Land in the provinces belonged to the 
state, its occupants having strictly no more than a right of 

1 See RiWreau, Th^)rie cU Vin bonis habere ou de U propriiU prHorienne 
Paris, 1867; Voigt, Jus fiat, &c, vol iv. app. xxl p. 470 sq. ; Huachke. I>a^ 
^eht cfer PvUicumischen KUige, Stuttgart. 1874 ; Schulin (rev. Huschke) in 
Kf^ F/&^r., vol. xviil (1876), p. 626 sq, ; Lenel, BeUr<ige, p. 1 sq, ; Appleto«i, 

De la Pubhcienne et de I'utUia vindicatio,'' Now, Rev, Bi^t. voL ix (ISSsT 
p. 481 sq., vol. X. (1886), p. 276 sq. ' ^^'*'*®'' 

« Arg. Fnzff, Dositkei, § 12, (in ColL libror, jur, anteJusL, voL IL p. 154>. 
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nsn&nct or possession ; ' yet the tenure was popularly spoken 
of as dominiumy and protected by what was called a vindica- 
tion.^ Usucapion was no longer the result of prolonged 
possession pure and simple (p. 145), but now subject to the 
condition that the usucapient had acquired in good faith on 
a sufficient title, though he had either unwittingly derived 
his right from one who was not owner or not in a position 
to alienate, or else had neglected the proper form of convey- 
ance.^ The list of praadial servitudes was greatly increased, 
as witness the enumeration in Cicero's list of the questions 
proper for the centumviral court ; ^ and it was probably in 
the provinces, where the civil forms of constituting such 
rights were inapplicable, that the governors in their edicts 
first sanctioned their creation by pacts and stipulations, — 
agreements fortified with stipulatory penalties in the event 
of the granter or his heirs impeding the grantee or his suc- 
cessors in the exercise of the right conferred.^ In the matter 
of real securities the fduda (p. 141) was still extensively em- 
ployed ; but alongside it had been introduced the pignus or 
pledge, — ^informal delivery of a movable by or for a debtor 
to his creditor, to be held by the latter until the debt was 
paid, and the hypothec or mortgage by simple agreement 

' Gal, iL 7, 21. Under the empire certain favoured districts had a conces- 
sion of what was called jut Italicum^ which, inter cHia, rendered immovables 
within them susceptible of dominiwn ex jure Quiritiumj and of being acquired 
and transmitted by Roman modes of conveyance. On this subject see Savigoy, 
Verm, Sehr,, voL i p. 29 sq,; Beaudouin, in the Nouv, Rev, HiH., vol v. (1881), 
pp. 145 sq., 592 sq,, vol vl (1882), pi 684 tq, ; Heisterbergk, Name u. Begriff 
d, Ju9 Italicum, Tubingen, 1885. 

* Vat Frag., 315, 316. 

* There is no direct proof that this change took place during the republic ; 
but it may be inferred from the requirements of the Publician action. 

* Cia, De OraL, I 88, § 178. 

' Dig,, xlv. 1, fr. 85, § 8. This mode of constituting a servitude looks as 
if it were the creation of nothing more than a personal obligation ; but the 
resulting right was really regarded as a ju$ m re. The recognition of U9U9 et 
patierUia as a sufficient ground on which to maintain a servitude dates only 
from the second century of the empire, when the possibility was admitted of 
the quasi-tradition and quasi-possession of an inoorporeaL 
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without possession, — ^imported from Greece and very alien 
to Roman first principles, but so manifestly convenient that, 
though originally limited to the conventional right of a land- 
lord over the slaves, beasts, and implements of his farm tenant 
in secority of the rent, it was soon extended to creditors 
generally, whatever the nature of their claims. 

But the most important change in the law of property 
during the period was that effected by the Publician edict,^ 
indirectly recognising the validity (1) of what Theophilus 
calls dominium banitarium as an actual though inferior 
ownership of res mancipiy and (2) of what got the name of 
bona Jidei possessio as a fictitious ownership of either res 
mandpi or res nee mancipiy valid against all the world except 
the true dominus. The accounts we possess of this edict are 
somewhat inconsistent and even contradictory ; the explana- 
tion may be that it went through a process of amendment 
and expansion at the hands of successive prsators, and that 
eventually it may have had more than one section, without 
our always being able to say to which of them the criticism 
of a particular commentator is directed. But there is no 
doubt of its general tendency, — of the defects it was meant 
to correct and the way in which the correction was accom- 
plished. 

One of the defects was this, — that if a man had taken a 
transfer of a res mancipi from its rightful owner, but simply 
by tradition instead of mancipation or cession in court, he 
did not acquire dominium ex jure Quiritium, and the trans- 
ferrer remained legally undivested. The result was that the 
latter was in law entitled to raise a rei vindicatio and oust the 
transferee, whose money he might have in his pocket ; while 
if a third party had obtained possession of the thing, but 

' There was a M. Publicius Malleolus pnetor about 519, and a Q. Publicins 
praetor about 687. The latter was a colleague of Aquilius Callus, who, Cicero 
says, invented the formulae de dolo. It is hardly credible that the Publician 
action should have preceded these by more than a century and a half. See 
Femice, Labeo, vol. iL p. 158, note 19. 
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in such a way as not to be amenable to an interdict, the 
transferee coald have no effectual vindication against him, 
not being in a position to aver or prove dominium ex jure 
Quiritium. The first difficulty was overcome by the exceptio 
rei venditae et tradiiae, also a prsBtorian remedy, and pro- 
bably older than the Publician;* to the transferrers vindi- 
cation on the strength of his unextinguished quiritary right, 
the transferee pleaded sale and delivery as an effectual 
prastorian defence. But when a third party was in posses- 
sion, and the transferee by simple delivery had to take the 
initiative, the position was more complicated. Such third 
party might be in perfect good faith ; he might even have 
acquired from the original transferrer, and fortified his 
acquisition with a formal conveyance. But that was no 
sufficient reason in equity why he should be allowed to 
defeat the prior right of the original transferee, who, if he 
had possessed for the requisite period of usucapion before 
the third party came upon the scene, would have cured the 
defect of the informal delivery and acquired an unassailable 
quiritary right. So the pradtor announced in his edict that 
if a man came to him and represented that he had bought 
a res Tnandpi from its owner, and had had it delivered to 
him, but had lost possession within the period of usucapion, 
he (the praetor) would allow him a vindication embodying a 
fiction of usucapion, with which he might proceed either 
against the transferrer or any third party withholding the 
thing in question. 

The instruction to the judge in such a case, instead of 
being in the simple and straightforward words — " If it 
appear that the thing in question belongs to the plaintiff in 
quiritarian right " (p. 260), ran thus : " Supposing the plain- 
tiff to have possessed for the requisite period of usucapion 
the thing in question, which he says he bought and got 

* It must have been older than the general exceptio deli ; for* if this had 
been in existence the special one would have been unnecessary. 
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delivery of, — if in that case it would appear to you that 
said thing belongs to the plaintiff in quiritary right," and 
so on.^^ The publication of such an edict and the formula 
of the action based upon it — which, though of praetorian 
origin, was in many respects dealt with as an CLctio juris 
dvilis and just a variety of the rei vindicatio — ^had the same 
effect as if the legislature had directly enacted that in 
future delivery of a res mancipi in pursuance of a sale or 
other good cause ^^ should straightway confer a right of 
ownership in it, even before usucapion had been completed. 
Till then, however, the transferee was not quiritary owner ; 
the thing in qaestion was only in bonis^ ^^ of his belong- 
ings;" the legal title, though a very empty one, — nudum 
jus Quiritium,^^ — remained in the transferrer;^* it was only 
with the completion of the usucapion that it became the 
transferee's pleno jure}^ The inevitable result of the recog^ 
nition of this tenure in bonis was that mancipation came to 
be regarded in many cases as an unnecessary formality, and 
the marvel is that it continued to hold its ground at all. 
The explanation may be that it afforded a substratum for 
and gave force of law to the leges nuncupatas that accom- 
panied the negotium per aes et libram (p. 139) ; and although 
many of these might quite well be thrown into the form of 

^^ This is a free rendering of the fomiulft as given by Gains (iii. 46), in 
order to distinguish the matter of fiction from that which had to be estab- 
lished by proof, — the sale and delivery, the ownership of the seller, &c. It is 
noteworthy that Gains says nothing of bona fidet on the part of the plaintiff, 
although in his time it was undoubtedly required ; from which Pemioe [Labeo, 
vol ii. p. 158 tq.) conjectures that it was not mentioned in the edict 

^^ While sale alone was mentioned in the edict, all other titles of ownership 
were brought within it by interpretation. 

" Gai., i. 54, iiL 166. 

" He ceased to have any beneficial interest in what he had transferred 
(Gai., ii. 88, iii. 166). But, under the rules of the early empire, it was only 
the quiritarian owner that could so effectually manumit a slave as to make 
him a citizen (Gai., L 17 ; Ulp., i. 16) ; and it was he, and not the bonitarian 
manumitter, that became tutor of a non-citizen freedman who was a pupil, or 
a freedwoman of any age (Gai., L 167 ; Ulp., xi. 19). 

" Gal, ii. 41. 
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stipnlations, yet there were others that it may have been 
thought safer to leave to take effect under the provisions of 
the earlier law. 

The second case that was met by the Publician edict — 
whether as originally published or by an amendment of it 
cannot be determined — ^was that of the bona fide transferee 
of a thing by purchase or other sufficient title, who, having 
lost possession of it before usucapion, found to his cost that 
the transferrer had not been its owner, that no ownership 
therefore had been transmitted to him (the transferee), and 
that consequently he was not in a position to raise a vindi- 
cation with its averment of dominium ex jure Quiritium}^ 
As against the true owner, whose property had been disposed 
of by a stranger behind his back, there would have been no 
equity in giving him an action ; but as against all the world 
except the true owner his " better right " was recognised 
by the praetor, who accorded to him also a vindication pro- 
ceeding on a fiction of completed usucapion ; for usucapion 
cured the defect of his title, just as it did that of the boni- 
tarian owner. In this way the praetors introduced that 
honae fidei poesessio which was worked out with much skill 
by the jurists of the early empire, and which assumed very 
large proportions in the Justinianian law when the term of 
prescription had been greatly prolonged, and the difficulty of 
proving property (as distinguished from bonae fidei possession) 
consequently very much increased. 

Section 53. — ^Development of the Law of Contract.* 

It is impossible within reasonable limits in such a sketch 
as this to indicate a tithe of the amendments that were 

^ ThiB cue \b the only one alluded to by jQ8tini«n {InsL, !▼. 6, 4). He had 
abolished the distinction between qniritarian and bonitarian property, and so 
it was unnecessary for him to mention the other. 

^ See Bekker, Akt., toL i. chaps. 6-8, and app. D, E, F, and toL ii. chaps. 
15, 16 ; Voigt, Jut not,, &c., vol. iiL §§ 106-124, and voL iv., app. xix., xxl 
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effected on the law of obligations during the period whose 
distinguishing features were the rise of a ju$ gefUium and 
the construction of the praetor's edict. In every branch of 
it there was an advance not by steps but by strides; in 
that of obligations arising from contract, of those arising 
from delict, and of those arising from facts and circum- 
stances, such as unjustifiable enrichment at another person's 
cost.* The law of suretyship, in its three forms of sponsioy 
JidepromissiOj and Jidejnssio, received considerable attention, 
and formed the subject of a series of legislative enactments 
for limiting a surety's liability;* while that of agency, 
which was sparingly admitted in Rome, had a valuable 
contribution from the praetorian edict, in the recognition of 
a man's liability more or less qualified for the contractual 
debts of his JUii/amilias and slaves, as also, and without 
qualification, for the debts properly contracted of persons, 
whether domestically subject to him or not, who were 
managing a business on his account, or whom he had placed 
in command of a ship belonging to him.^ The develop- 
ment of the law in the matter of obligations generally was 
greatly facilitated by the praetorian simplification of pro- 
cedure and introduction of new forms of actions; the 
instruction to a judge — " Whatever in respect thereof the 
defendant ought to give to or do for the plaintiff, in that 
condemn him," preceded by a statement of the cause of 
action, giving wide scope for the recognition of new sources 
of liability. 

The origin of the verbal contract of stipulation * and its 
actionability under the Silian and Calpurnian laws have been 
treated of in previous sections (§§ 39-41). It was theoreti- 

' Such obligations — usually imposing the duty of restitution of unjustifiable 
gains — filled a considerable space in the practice and doctrine of the period, 
and early gave rise to a variety of brocards, e.g,, ** Nemo cum alterius damno 
lucrari debet," " Nemo damnum sentire debet per lucrum alterius," &a 

» See Gai., iii. §§ 118-127. * See GaL, iv. §§ 69-74. 

' See the literature on Stipulation in § 89, note 1. 
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cally a formal contract, i.e., creative of obligation on the 
strength of the formal question and answer interchanged 
by the parties, even though no substantial ground of debt 
might underlie it.* But in time it became the practice to 
introduce words — the single word recte was enough — ex- 
cluding liability in case of malpractice (clatisula doli) ; and 
finally even that became unnecessary when the praetors had 
introduced the general exc&ptio doli, pleadable as an equitable 
defence to any personal action. And it was essentially 
productive only of unilateral obligation, i.e., the respondent 
in the interrogatory alone incurred liability ; if mutual 
obligations were intended, it was necessary that each should 
promise for his own part, with the result that two contracts 
were executed which were perfectly independent. Origi- 
nally the only words that could be employed were spandes ? 
on the one side, spondeo on the other ; and in this form the 
contract was juris civilis and competent only to citizens (and 
non-citizens enjoying commercium t).^ In time the words 
promittis? promitto, came to be used alternatively. They 
were not new words in the law ; for the expression dicta et 
pramissa had long been familiar in reference to the assur- 
ances given by a party transferring a thing by mancipation.^ 
They seem, eventually at least, to have been competent to 
peregrins as well as citizens ; although that may not have 
been until the stipulation had become of daily use amongst 

' E.g., if A promised 6 (tpondeit apondeo) ft certain sum, B wm entitled to 
action for it, although it might have been the price of a thing sold which B 
had not delivered. But as a stipulation might at all times be conditional or 
subject to a limitation of time, a purchaser in such a case as this could easily 
protect himself by making his promise conditional on delivery. 

' It is said that this restriction of the apotmo to citizens must in time have 
been given up, as, though mentioned by Gains (iiL §§ 93, 119, 179), it is not 
noticed by any of the later jurists. But Caracalla's extension of citizenship 
to all the free inhabitants of the empire is probably sufficient to explain the 
omission. A further peculiarity of the word spondee was that when used by 
a surety it did not bind his heir (GaL, iii. 120, iv. 113. 

' See aupra, p. 189. For the probable connection of the words with the dex- 
trae promUHo in an appeal to Fides, see supra, § 12, note 2. 

S 
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the former in the still simpler phraseology dabis? dabOy 
fades f facianii 

Originally competent only for the creation of an obliga- 
tion to pay a definite sum of money, and afterwards one for 
delivery of a specific thing other than money, the contract 
came in time, by the simplification of the words of interro- 
gatory and response, the substitution of the condictions of 
the formular system for the legis actiones of the Silian and 
Calpumian laws, and the introduction of the actio ex stipulaiu 
to meet cases of indefinite promise, to be adaptable to any 
sort of unilateral engagement, whether initiated by it or 
only confirmed. No better illustration of its capabilities 
could be desired than the general stipulation formulated by 
Aquilius Oallus as the precursor of an equally general formal 
release by acceptilation : " Whatever on any ground you are, 
or will be, or ought to be bound to give to or do for me, 
now or at a future date; whatever I am or shall be in a 
position to claim from you by any sort of process ; whatever 
of mine you have, hold, or possess, or would be in possession 
of but for your fraud in parting with it, — of whatever may be 
the value of all these do you promise to pay me the amount 
in money?"' It was of immense service too outside the 
ordinary range of contract in what were called necessary (in 
contradistinction to voluntary) stipulations. For example, 
if a man complained that the safety of his house was endan- 
gered by the ruinous condition of that of his neighbour, the 
latter was required under serious penalties to give his stipu- 
latory undertaking that no damage should result; a tutor 
before entering on office had to give his cautio (as such a 
necessary stipulation was technically called) that his pupil's 
estate should not be diminished in his hands ; an attorney 
appearing in a litigation could be required to give his caviio 
to the other side that his principal would ratify his pro- 
cedure; a usufructuary before entering on the enjoyment 

* Ju8t.» IntLy iii. 29» 2. 
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of his life-interest had in the same way to give secnrity to 
the reversioner against waste, and so forth (p. 373).^^ In 
all directions advantage was taken of the stipulation to bind 
a man by formal contract either to do or refrain from doing 
what in many cases he might already be bound ipso jure to 
do or abstain from doing ; and that because of the simplicity 
of the remedy — an action on his stipulation — that would lie 
against him in the event of his f ailnre. 

A second form of contract that came into use to a con- 
siderable extent in the latter half of the republic is what is 
commonly called the literal contract, or, as Gains phrases it 
with greater accuracy, the nomen transscriptidum}^ Not- 
withstanding the prolific literature of which it has been the 
subject, it must be admitted that in many points our know- 
ledge of it is incomplete and uncertain. The prevalent 
opinion, formed before the discovery of the Verona MS. had 
made known Oaius's description of it, and almost universally 
adhered to ever since, is that such contracts were created by 
entries in the account-books which the censors insisted that 
all citizens of any means should keep with scrupulous regu- 
larity. They are often alluded to by the lay writers ; but 
the text principally relied on is what remains of Cicero's 
speech for the player Boscius. The latter had been sued by 
Fannius in an a/Uio certae creditae pecuniae for 50,000 ses- 
terces, with the usual one-third more by way of penalty.^* 

^ See a variety of such stipulations, prsetorian and judicial, in Just, Imt,, 
ill., tit 18. Also infra, p. 872 sq. 

^^ Literature : Savigny, " Ueber den Literalcontract der Romer " (originally 
1816, with additions in ^849), in his Verm. Sehriften, voL I p. 205 Bq.; Keller, 
in Sell's Jahrb. /. Am*, u. dogm. Bearbeit deg Mom, Hechts, vol. L (1841), p. 93 
8q.; Gneist, Die formellen Vertrdge d. Rom, Reehtt (Berlin, 1846), p. 321 sq.; 
Heimbach, Die Lehre vom Creditum (Leipsic, 1849), p. 309 sq. ; Pagenstecher, 
De literar. oUigtUi&ne, &c., Heidelberg, 1851 ; Danz, Gesek, d, Rom, RechU, 
voL iL p. 42 «?. (where there is a Ti$um6 of the earlier literature and principal 
theories) ; Gide, in Rev, de L6gidai., vol. iil (1873), p. 121 $q,; Buonamici, in 
AreK Giurid., vol xvL (1876), p. 3 sq. ; Gide, £tudea tur la Novation (Paris, 
1879), p. 185 sq.; Baron, Die Condietionen (Berlin, 1881), §§ 11, 12. 

" Introduced by the Silian law with reference to the legis actio per wndiC' 
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Cicero's argument was that as certa credita pecunia conld 
arise only from loan, stipulation, or expensilation (a popular 
name for literal contract), and neither of the two first was 
averred, the ground of action must have been the last. 
" But where," he proceeded, " is the evidence of it ? Fan- 
nius has produced his adversarioL (journal, day-book, or 
memorandum-book), which are useless for such a purpose ; 
but as for his codices accepti et expensi (records of receipt 
and expenditure), which might have been received as proof 
of debt due by Roscius, not a single entry has been posted 
in them for three years." On this, supplemented by various 
incidental remarks elsewhere, the conclusion has been formed 
that a citizen who made an entry in his codex — ^whether of 
the nature of a cash-book or a ledger is much disputed — ^to 
the debit of another, thereby made the latter his debtor for 
a aam recoverable by an ocfio certae ereditae peerinia^. 

Gains in his description of the contract ^' does not men- 
tion the codices; but his account is not inconsistent with the 
notion that the entries {nomina) of which he speaks were 
made in them. He says that those entries were of two sorts, 
nomina arcaria and nomina transscripticia. The former were 
entries of advances in cash ; and of them he observes that 
they did not create obligation, but only served as evidence 
of one already created by payment to and receipt of the 
money by the borrower. Of the latter he says there were 
two varieties,— the entry transcribed from thing to person, 
and that transcribed from one person to another ; and that 
both of them were not probative merely but creative of obliga- 
tion. The first was effected by a creditor (A) entering to the 
debit of his debtor (B) the liquidated amount of what the 
latter was already owing as the price of something purchased, 
the rent of a house leased, the value of work done, or the 

twnem {mpra^ § 40), and continued by the pnetora in the formular actio eertae 
ereditae peeunUu which wm subetituted for it (GaLi iv. 13). 
u Gai., Ui. 128-184. 



SECT. 53.] THEIR ADVANTAGES. 277 

like. The Becond was effected by A transcribing B's debt 
to the debit of a third party (C), hitherto a debtor of B's, 
and who consented to the transaction ; A at the same time 
crediting B with the sum thas booked against C, and B in 
his books both crediting C with it (acceptilatio) and debiting 
A (expensilcUio). 

All this at first sight seems just a series of bookkeeping 
operations. But it was much more than that for the Roman 
citizens who first had recourse to it. There was a time when 
sale, and lease, and the like, so long as they stood on their 
own merits, created no obligation enforcible at law, however 
much they might be binding as a duty to Fides or (as modems 
would say) in the forum of conscience ; to found an action 
they required to be clothed in some form approved by the jiis 
civile* The nexum (§ 31) may have been one of those forms, 
the vendee or tenant being fictitiously dealt with as borrower 
of the price or rent due under his purchase or lease ; the 
stipulation was another, the obligation to pay the price or 
rent being made legally binding by its embodiment in formal 
question and answer. But stipulation was competent only 
between persons who were face to face {inter prcuseTUes)^ 
whereas expensilation was competent also as between persons 
located at a distance firom each other (inter absenies)}* This 

^* GftL, iii 138. Many jurists are of opinion that the booking of a debt 
arising out of an antecedent formless transaction created a literal obligation 
whether the debtor authorised it or not But this is inconsistent with the 
idea of contract Gains says nothing about the assent required from the 
debtor. Theophilua, however, in his Paraphr, Intt^ ill 2, 21, — the only pro- 
fessional account, we have of the lUerarum Migatio except that of Gaius, — 
speaks of express authority given by him. Indeed he makes the literurum . 

Migatio the act of the debtor himself ; for he describes it as a writing at the ^ 
request of the creditor, but under the hand of the debtor, whereby the latter 
bound himself afresh to pay a sum already due by him under a consensual, 
real, or verbal contract It is quite possible that, under the empire and after 
the time of Gains, such a document came to be spoken of as a littrarum 
obligcUio; but it does not follow that it wm that of the republic and early 
empire, as to which the account of Gains must be preferred. We may take 
from TheophiluB, however, that the debtor had to be a consenting party. 
And it is not unreasonable to suppose that in eari}* days, before sale, ftc., were 



I 
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of itself gave expensilation — which, originally at least, was as 
mach a negotium juris civUis as the sponsio^^ — an advantage 
in some cases over stipulation. Bat it had also this farther 
advt^ntage, which was not affected by the subseqaent recog- 
nition of the real and consensual contracts as productive of 
legal obligation on their own merits, — that it paved the 
way for subsequent transcription from one person to another. 
This latter must have been of infinite convenience in com- 
merce, not only by enabling traders to dispense with a 
reserve of coin, but by obviating the risks attending the 
transit of money over long distances. It was this that led, 
as Theophilus says was the case, to the conversion even of 
stipulatory obligations into book-debts; it was not that 
thereby the creditor obtained a tighter hold over his debtor, 
but that an obligation was obtained from him which in a 
sense was negotiable and therefore more valuable.^^ 

The evolution of the four purely consensual contracts — 
sale, location, partnership, and mandate — ^supplies matter 
for one of the most interesting chapters in the whole history 
of the law. They did not and could not all follow identi- 
cally the same course ; location ran most nearly parallel with 
sale ; but partnership and mandate, from their nature, not 
only started at a different point from the other two, but 
reached the same goal with them — ^that of becoming pro- 
ductive of obligation simply on the strength of consent inter- 
changed by the parties — by paths that were sometimes far 
apart. Nevertheless a sketch of the history of the rise of 
the independent contract of sale may be sufficient to indi- 

actionable on their own merits, the thing sold would not be 4elivered, nor 
posBession given of the house let, until ftuthority to make the book-entry had 
been given. 

"^ See Appendix, Note H. 

^* Delegation, the substitution by a debtor of a debtor of his own in his 
stead, was not necessarily associated with literal obligation ; for it was quite 
common during the empire, after the practice of keeping household account- 
books had died out But there is good reason for believing that originally it 
was always followed by relative entries in the books of all the parties. 
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cate generally some of the milestones that were saccessively 
passed by all four.^^ 

Going back as far as history carries us^ we meet with it 
under the names of emptio and venditio ; but meaning no 
more than barter ; for emere originally signified simply to 
take or acquire.^^ Sheep and cattle (pecus, hence pecunia) 
may for a time have been a very usual article of exchange 
on one side; and then came raw metal weighed in the 
scales. But it was still exchange ; instant delivery of goods 
on one side against simultaneous delivery of so many pounds' 
weight of copper on the other. With the reforms of Servius 
Tullius came the distinction between res mancipi and nee 
mancipi, and with it a regulated mancipation for sale and 
conveyance of the former (§ 13). It was still barter ; but 
along with it arose an obligation on the part of the trans- 
ferrer of the res mancipi to warrant the transferee against 
eviction, — a warranty that was implied in the mancipation 
(p. 186). Whether this rule obtained from the first or was 
the growth of custom it is impossible to say ; but it is in 
the highest degree probable that it was the XII Tables that 
fixed that the measure of the transferrer's liability to the 
transferee in the event of eviction should be double the 
amount of the price.^^ Equally impossible is it to say when 
the practice arose of embodying declarations, assurances, and 
so forth in the mancipation (leges mancipii)^ which were 
held binding on the strength of the negoiium juris civUis in 
which they were clothed. They received statutory sanction 

>' The literatare on the history of the contract of sale is prof nse, but mostly 
scattered in periodicals, and much of it very fragmentary. It may be enough 
to refer to Becfamann, Oeteh, d. Kauf$ im Rdm, Rechi, Erlangen, 1876 ; three 
articles by Br^rd, in the Nouv. Rev, ffitt., yoL vi. (1882), p. 180 aq,, vol. viL 
(1883), p. 586 $q., and voL viil (1884), p. 895 aq. ; and Mommsen, ''Die 
rom. Anfange von Ejiuf u. Miethe," in the Z. d. Sav, Stijt, voL vi. (1885), 
RA.,p. 260 $q. 

^* Festus, V. Redemptorea (Brans, p. 286) ; FauL Diac, vv. Abemito and 
Fmere (Brans, pp. 262, 267). 

» PauL, Sent., ii. 17, §§ 1, 8. 
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in the XII Tables, in the well-tnown words, ** cum nexum 
faciet mancipiumqne, uti lingua nuncupassit ita jus esto," — 
substantially, " whatever shall by word of mouth be declared 
by the parties in the course of a transaction per aes et libram 
in definition of its terms shall be law as between them." 

The substitution by the decemvirs of coined money that 
was to be counted for rough metal that had been weighed, 
converted the contribution on one side into price (pretiuni)^ 
as distinguished from article of purchase (merx) on the 
other; and sale thus became distinct from barter.^ In 
contemplation of the separation of the mancipation and the 
price-paying, and the degeneration of the former into a 
merely imaginary sale,^^ they enacted that, mancipation not- 
withstanding, the property of what was sold should not pass 
to the purchaser until the price had been paid or security 
by sureties (yades) ^ given for it to the vendor ; and it was 
probably by the interpretation of the pontiffs that this was 
added to the rule,— that untU the price was paid no KabiUty 
for eviction should attach to the tranferrer (or auctor). 
The reason of the provision in the XII Tables was that a 
vendor who, before receiving the price, had mancipated or 
delivered a thing sold by him, had no action to enforce pay- 
ment of the former ; and in such circumstances it was 
thought but right to give him the opportunity of getting 
back the thing itself by a real action. It might be, how- 
ever, that the price had been paid, and yet the vendor 
refused to mancipate. It was long, apparently, before the 
purchaser could in such a case compel him to do so. But 
with the introduction of the legis actio per condictionem 
(§ 41) he (the purchaser) had undoubtedly the power to 
recover the money on the ground of the vendor's unjusti- 

* Paul., in Dig^t xviil 1, fr. 1, pr. 

^ Imaginaria venditio (Grai., i. 119). 

" Vaditnoniumt as the engagement of vadea was calledi was one of the formal 
contracts of the XII Tables, but went out of use at a comparatively early 
date. See aupra, p. 150, and Gellius, xvi. 10, 8. 
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fiable enrichment, — that the latter had got it for a con- 
sideration which had failed (causa data causa non secvid) ; 
and it is possible that before that he had a similar remedy 
per judicis postulaiionem (§ 85). 

Down to this point, say the beginning of the sixth cen- 
tury, there were three several obligations consequent on sale 
of a res rnancipi ; but not one of them arose directly out of 
the sale itself, or could be enforced simply on the ground 
that it had taken place. The vendor was bound to support 
the purchaser in any action by a third party disputing his 
right, and to repay him the price twofold in the event of 
that third party's success ; and he was bound, moreover, to 
make good to him any loss he had sustained through a 
deficiency of acreage he had guaranteed, non-existence of 
servitudes he had declared the lands enjoyed, existence of 
others from which he had stated they were free,^ incapa- 
bility of a slave for labour for which he was vouched fit, and 
so on. But these obligations were binding, not in virtue of 
the sale per se, but of the transaction per ojes et libram super- 
induced upon it ; and if the vendor had at any time to return 
the price on failure to mancipate what he had sold, it was 
not because he had committed a breach of contract, but 
because he had unjustly enriched himself at the purchaser's 
expense. 

In sales of res nee mancipij just as in those of res mancipiy 
a vendor who had been incautious enough to deliver his 
wares before he had been paid, or had got stipulatory secu- 
rity for the price, or had converted it into a book-debt, 
might recover them by a real action if payment was unduly 
delayed; while the purchaser who had paid in advance 
but failed to get delivery might also get back his money 

** Cicero says (De Off., iil 16, § 65) that, though by the XII Tables it wm 
enough if a Tendor per aes et libram made good his positive assuranoes {uti 
lingua nuneuptutit ita jui eito), the jurists held him responsible for retioenoe 
about burdens or defects he ought to have revealed, and liable in a poena 
dupli exactly as if he had guaranteed their non-existence. 
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from the vendor on the plea of unwarrantable enrichment- 
Bat as mancipation was unnecessary for carrying the property, 
— as some think, incompetent, — some other machinery had 
to be resorted to than that of the copper and the scales for 
imposing upon the vendor an obligation of warranty against 
eviction, defects, and so forth. It may be that, until trade 
began to assume considerable proportions, and when a trans- 
action was between citizens, a purchaser was content to rely 
partly on the honesty of his vendor, partly on the latter's 
knowledge that he ran the risk of prosecution for theft if 
what he had sold belonged to another,^ and partly on the 
maxim, common in all ages and climes, caveat emptor. When 
it was one between a citizen and a peregrin, a diflFerent set of 
rules may have come into play ; for between them disputes 
were settled by recuperators (p. 223), whose decisions were 
arrived at very much on considerations of natural equity. 
It was the popularisation of the stipulation that facilitated 
a further advance, rendered all the more necessary by the 
expansion of intercourse with foreigners and the cessation of 
recuperation. 

We read of a satisdatio secundum mancipium^ a stiptUatio 
habere licercy and a stipulatio duplae. The nature of the first 
is obscure ; it seems to have been connected with manci- 
patory sales, and probably to have been the guarantee of a 
sponsor for the liabilities imposed upon the vendor by the 
transaction per aes et libram and the verba nun/iupai^tii&t were 
covered by it. The stipulation habere licere occur^ti Varro, 
in a collection of styles of sales of sheep, cattle, &c., wne of 
which he says were abridgments of those of M. Manillas, 
who was consul in the year 605.^ It was the guarantee of 

' "^ " In rebuB mobilibus . . . qui iJienam rem vendidit et tradidit furtum 
committit " (GaL, iL 50). 

«> Varro, Ve R. R,, iL 2, §§ 6, 8, ii. 6, § 11 (Brune, p. 810). There are 
other styles in other parts of book ii. applicable to sales of swine, goats, donkeys, 
&C., which Brans has not extracted ; the two noted above refer to sales of 
sheep and oxen. 
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the vendor of a res nee mandpiy or even of a res mancipi 
sold without mancipation, that the purchaser shoald have 
peaceable enjoyment of what he had bought ; it entitled him 
to reparation on eviction, measured not by any fixed standard 
but according to the loss he had sustained. It cannot have 
been introduced, therefore, until after the lex Aebutia and 
the formulation by the praetor of the actio ex stiptdatu (p. 360). 
The idea of the stipulatio duplae may have been borrowed 
from the duplum incurred by a vendor on the eviction of a 
purchaser acquiring a thing by mancipation ; for one of its 
earliest manifestations was in the edict of the curule sediles 
(p. 258), who insisted on it from persons selling slaves,^ pro- 
bably because the dealers were for the most part foreigners, 
and therefore unable to complete their sales per aes et libram. 
Judging from Yarro, it was a form of stipulation against 
eviction that in his time was used only in sales of slaves ; ^ 
although he adds that by agreement of parties it might be 
limited to a simplum. 

We learn from the same writer — what is also indicated in 
various passages of Plautus — ^that the vendor at the same time 
and in the body of the same stipulation guaranteed that the 
sheep or cattle he was selling were healthy and of a healthy 
stock and free from faults, and that the animals had not done 
any mischief for which their owner could be held liable in a 
nozal action ; and similarly that a slave sold was healthy 
and not ^^rgeable for any theft or other offence for which 
the pmpnaser might have to answer. . If any of those guaran* 
tees t^^ed out fallacious, the purchaser had an actio ex sti- 
piilaiu against the vendor : '^ Whereas the plaintiff got from 
the defendant a stipulation that certain sheep he bought 
from him were healthyj &c. [repeating the words of guaran- 
tee], and that he, the plaintiff, should be free to hold them 

«• UliK, in Dig., xxL 2, fr. 87. § 1. 

"^ J>e R R,u. 10, 5 (Bnins, p. 811), oompared with his styles for sales of 
sheep and other animals. 
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(habere licere)^ whatever it shall appear that the defendant 
ought in respect thereof to give to or do for the plaintiff, in 
the value thereof, Judge, condemn him; otherwise, acquit 
him." It is an observation of Bekker's^ that the ajUio 
empti in its original shape was just a simplification of the 
actio ex stiptUatu on a vendor's guarantees ; the stipulations 
to which allusion have been made had become such unfailing 
accompaniments of a sale as to be matters of legal presump* 
tion ; the result being that the words " whereas the plaintiff 
bought from the defendant the sheep about which this action 
has arisen/' were substituted in the demonstratio (as the in- 
troductory clause of the formtUa was called) for the detailed 
recital of what had been stipulated. Bekker justifies this 
by reference to the language of Varro,^ who seems to include 
under the words emptio venditio not merely the agreement 
to buy and sell but also the stipulations that usually went 
with it. 

The introduction of an aMio empti in this shape, however, 
was far from the recognition of sale as a purely consensual 
contract. If the price was not paid at once, the purchaser 
gave \n& proraissio for it, or got some one on whom the vendor 
placed more reliance to do so for him,** or else the vendor 
made a book-debt of it ; and if it had to be sued for, it was 
in all those cases by a condictio certiy and not by an action on 
the sale. If the price was paid but the thing purchased 
not delivered, the only remedy open to the purchaser was 
to get back his money by the same condiction ; unless, indeed, 
the guarantee habere licere was held to cover delivery, in 
which case the purchaser might obtain damages in an actio 
ex stipulatu under the name of actio empti. But this axiio 
empti, whether insisted in on the ground of non-delivery, 
eviction, or breach of some other warranty, was really an 
action on the verbal contracts that had accompanied the sale, 

Bekker, Aktionen, vol. i. p. 158. ^ See Bekker, /.c, p. 157, note 72. 

» Varro, il 2, § 6. 
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— a stiicti juris action, in which the judge could not travel 
beyond the letter of the engagements of the purchaser. In 
the latter years of the republic, and probably from the time 
of Q. Mucius Scaevola/^ it was a bonae fidei action. How 
had the change come about ? A single case of hardship 
may have been sufficient to induce it, such as the defeat of 
a claim for damages for eviction on the ground that the 
stipulatory guarantee had been accidentally overlooked. Says 
Ulpian, — " As the stipulatio duplae is a thing of universal 
observance, action on the ground of eviction will lie ex empto 
if perchance the vendor of a slave have failed to give his 
stipulatory guarantee ; for everything that is of general 
custom and practice ought to be in view of the judge in a 
hoiMie fidei judicium'^ ^ 

Very little was required to convert the stricti juris actio 
emptif really nothing more than an a>ciio ex stipulatu, into a 
bonae fidei one, — simply the addition by the praetor of the 
words " on considerations of good faith " (ex fide bona) to 
the ^^ whatever the defendant ought to give to or do for the 
plaintiff." ^ The effect, however, was immeasurable. Not 
that it did away with the practice of stipulatory guarantees ; 
for Yarro wrote after the time of Q. Mucius (who speaks of 
the action on sale as a bonae fidei one),^ and references to 
them are abundant in the pages of the classical jurists.^ 
But it rendered them in law unnecessary. It made sale a 
purely consensual contract, in which, in virtue of the simple 
agreement to buy and sell, all the obligations on either side 
that usually attended it were held embodied without express 
formulation or, still less, stipulatory or literal engagement. 



" Cia, Ik Off,, iii. 17, § 70. 

*> XTlp., lib. 1. ad ed,aediL, in Dig,, xxL 1, fr. 31, § 20. 

** Gai., iv. 47. ^ See tupni, note 80. 

** Indeed one of the parpoaes for which ft honae fidei actio empti was some- 
times employed was to compel ft vendor to give a stipulatio duplae or timplae 
when it had by oversight been omitted, and the purchaser conceived it might 
be of service to him. 
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And in instrncting the judges to decide in every case be- 
tween buyer and seller suing ex empto or ex vendito on 
principles of good faith, it really empowered them to go far 
beyond " general custom and practice," and to take cogni- 
sance of everything that in fairness and equity and common 
sense ought to influence their judgment, so as to enable 
them freely to do justice between the parties in any and 
every question that might directly or indirectly arise out of 
their relation as seller and buyer. 

The history of the four real contracts — mutuum (i.e., loan 
of money or other things returnable generically), commodate 
(i.e., loan of things that had to be returned specifically), 
deposit, and pledge — is more obscure than that of the con- 
sensual ones.^^ Down to the time of the Poetilian law, loan 
of money, com, &c., was usually contracted per aes et libram 
(§ 31); and it is probable that alter the abolition of the 
nexum the obligation on a borrower to repay the money or 
com advanced to him was made actionable, under the Silian 
and Calpumian laws respectively, by a stipulation contem- 
poraneous with the loan (§§ 39, 40). With the rise of the 
jtc8 gentium loan became actionable on its own merits,— that 
is to say, the advance and receipt of money as a loan of 
itself laid the borrower under obligation to repay it, even 
though no stipulatory engagement had intervened ; the res 
— in this case the giving and receiving mutui cat^Or-^com- 
pleted the contract. The obligation that arose from it was 
purely unilateral, and enforcible, where the loan was of 
money, by the same action as stipulation and literal con- 
tract ; and so strictly was it construed, that interest on the 
loan was not claimable along with it, the res given and 
received being the full measure of the obligation of repay- 

^ See Heimbach (as in note 11), pp. 498 tq,, 633 tq, ; Bekker, Loci Plautini 
de rebus creditis, Greifawald, 1861 ; Demeliua, in the Z. /. RG., voL iL (1868), 
p. 217 sq.; Bekker, Aktionent vol. L p. 306 »q.; Ubbelohde, Zur Geseh. d. 
henannten Jtealcontracte, Marburg, 1870 ; Huschke, Du Lehre fo« DarUhn, 
Leipeic, 1882. 
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ment.'^ The other three — commodate, deposit, and pledge 
— ^became independent real contracts very much later than 
miUuumy possibly not all at the same time, and none of them 
apparently until very late in the republic. All of them, of 
course, had been long known as transactions of daily life ; 
the difficulty is to say when they first became actionable, 
and under what guise. 

It is impossible here to criticise the various theories enter- 
tained of their vicissitudes, and which necessarily vary to 
some extent in regard to each. All that can be said is that 
eventually, and within the period now under consideration, 
they came to be recognised as independent real con- 
tracts, the res by which they were completed being the 
delivery of a thing by one person to another for a particular 
purpose^ on the understanding that it was to be returned 
when that purpose was served. And this is to be noted, — 
that while miUuum transferred the property of the money 
lent, the borrower being bound to return not the identical 
coins but only an equal amount, in pledge it was only the 
possession that passed, while in commodate and deposit the 
lender or depositor retained both property and (legal) pos- 
session, the borvower or depositary having nothing more 
than the natural detention. In all but mutMum, therefore, 
there was trust ; the holder was bound, to an extent varying 
according to circumstances, to care for what he held as if it 
were his own, and entitled to be reimbursed for outlay on 
its maintenance; bound to return it, yet excused if his 
failure to do so was due to a cause for which in fair- 
ness he could not be held responsible. Consequently the 
actions on those three contracts, differing from that on 
mtUnuTTiy were all bona Jideiy the judge being vested with 
full discretion to determine what was fair and equitable in 
each individual case. 

^ If interest was bargained for the agreement had to be clothed in a stipula- 
tion, which was really an independent contract separately euforcible. 
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Section 54. — Amendments on the Law of Succession. 

The most important change in the law of succession during 
the latter half of the republic was due to the praetors. Not 
that either legislation, the interpretation of the jurists, or 
the practice of the centumviral court left it untouched. Of 
examples of the action of the first we have the Voconian 
law of 585, really the work of M. Cato,^ imposing disabilities 
upon women in the matter of succession, and limiting the 
amount which legatees could take under a testament ; ^ the 
Furian testamentary law of 571, also restricting legacies to 
a certain maximum ; * and the Falcidian law of 714, securing 
heirs in at least one-fourth of the inheritance, however much 
might be bequeathed to legatees.^ Of the action of the 
jurists we have an example in the denial of the right of 
intestate succession as agnates to all women except sisters ; 
a restriction which Paul says was put upon the words of the 
XII Tables from the same motive that induced the Voconian 
law ( Voconiana ratione)^ and probably about the same time. 
Of the influence of the centumviral court we have an example 
in the challenge it allowed to children of the testament of a 
parent who had causelessly disinherited t];^em or left them 
only a mere trifle in his testament (p. 249) ; a challenge, 
however, which, as it took the form of a reflection on the 
parent's sanity, was not allowed if any other remedy, civil 
or prffitorian, was available. 

But these changes were insignificant compared with those 
efiected by the edicts of the prsetors. I'hey introduced, under 
the technical name of horiorum possessio^ what was really 

1 Oic, DeSen., 6, § 14. 

' Gai., iL 26. See Giraud, Xhi mat caraeUre de laloi Fbeonto, Paris, 1841 ; 
Bachofen, Die L. Voeoniat Basle, 1843 ; Mommsen (rev. Bachofen) in Richter's 
Krit Jakrb.,\oi ix. (1845) p. 1 sq.; Yangero w, i>e Ze^e Foconto, Heidelberg, 1863. 

« Gal, ii. 225, iv. §§ 28, 24. 

< Gai., ii. 226 ; Just, Inst., il tit 22. ^ 

' Paul, Sent., iv. 8, § 20 ; see also Gai., iii. 14. 

* For a rimrni of the principal theories (down to 1870) about the origin of 
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beneficial enjoyment of the estate of a deceased person with- 
out the legal title of inheritance. There is much to lead to 
the conclusion that the series of provisions in regard to it 
which we find in the Julian consolidation of the Edict were 
not devised by any single brain, but were the work of a 
succession of praetors, some of them probably not under the 
republic but under the empire; and we have proof that 
some amendments of considerable value were engrailed upon 
the institution by imperial enactments after the Edict was 
finally closei^ It will be convenient, however, to give here 
a general view of the subject as a whole, disregarding the 
consideration that some of its features may not have been 
given to it within the period that is now more particularly 
under review. 

Justinian, speaking of the origin of lonorum possession 
observes that, in promising it to a petitioner, the preators 
were not always actuated by the same motives; in some 
cases their object was to facilitate the application of the 
rules of the Jus dvUe^ in some to amend their application 
according to what they believed to be the spirit of the 
XII Tables, in others, again, to set these aside as inequi- 
table.^ Although there is a lack of positive evidence, it is 
not unreasonable to assume that it was with the purpose of 
aiding the jvs civile that the first step was taken in what 
gradually became a momentous reform ; and it is extremely 
probable that this first step was the announcement by some 
prsDtor that, where there was dispute as to an inheritance, 
and a testament was presented to him bearing not fewer 
seals than were required by law, he woxdd giw possession 

honoTwm potaesHo, see Danz, Oe$cK. d. R, R.^ voL ii. § 176. Of the Uter litem- 
tore it is enough to mention Leist, in Leisi-OlUek, vols. U-ir,, MMrbnrg, 
1870-79, And Sohm, in his /luf. d. R R, p. 880 #9., (where a novel and 
ingenioos explanation of the institntion is suggested). 

7 Soe instances in 6ai., ii §§ 120, 126 ; Dig., xzviii 8, 12, pr. 

' InaLf ill 9, pr. and § 1, (eof^rmandif emendandi, impuffnandi vHerujurit 
gratia). 

T 
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of the goods of the defunct to the heir named in it.* In 
this as it stands there is nothing bnt a regulation of posses- 
sion of the bona of the inheritance pending the question of 
legal right. Just as between two parties contending abont 
the ownership of a specific thing in a m vindicatio the 
prsDtor first settled the question of interim possession, so did 
he promise to do here when a question was about to be 
raised about the right to an inheritance (d de hereditcUe 
wmbigitur). It was a provisional arrangement merely, and 
very necessary in view of the state of the law which per^ 
mitted a third party, apart from any pretence of title, to 
step in and complete a usucapio pro herede by a year's pos- 
session of the effects of the inheritance (p. 179). Even at 
the time when the Edict was closed it was not necessarily 
more than a provisional grant; for if heirs-at-law of the 
deceased appeared and proved that, although the testament 
bore on the outside the requisite number of seals, yet in 
fact some solemnity of execution, such as the familiae ven- 
ditto or testamenti nuncupatio (p. 169), had been omitted, 
the grantee had to yield up to them the possession that had 
been given him pending inquiry.^® It was only by a rescript 
of Marcus Aurelius's that it was declared that a plea by the 
heir-at-law of the invalidity of a testament on the ground of 
defect of formalities of execution might be defeated by an 
exceptio doli;^^ on the principle that it was contrary to 
good faith to set aside the wishes of a testator on a tech- 
nical objection that was purely formal. Thus was the 
honorum possessio secundum tdbiUas, t.«., in accordance with 
a testament, firom being originally one in aid of the jus 

• Cic, In Terr. IL, I 45, § 117. He says (writing in 6S4) that an edict to 
that effect was already tralaticium {lupra, § 49), i,e., had been adopted year 
after year by a series of pretors. Gaius (ii. 119) speaks of seven at least as 
the requisite number of beals ; ie., those of the libripens and the five citizen 
witnesses {tuprci, pi 170), and of the antesUUua, whose functions are not well 
understood, but whose official designation appended to his seal recurs so 
regularly as to leave no doubt that his was the seventh. 

» Gai., ii 119. " Gal, ii 120. 
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eivilej in coarse of time converted into one in contradict 
tion of it. 

That the motives and purposes of the series of prsDtors 
who bailt up the law of bonurum possessio must have varied 
in progress of years is obvious ; and once the machinery 
had been invented, nothing was easier than to apply it to 
new ideas. The prsetor could not make a man heir, — ^that 
he always disclaimed ; ^^ but he could give a man, whether 
heir or not, the substantial advantages of inheritance, and 
protect him in their enjoyment by prsetorian remedies. He 
gave him possession of the goods of the deceased, with 
summary remedies for ingathering them, so that, once in 
his hands, they would become his in quiritarian right on 
the expiry of the period of usucapion ; ^' and, by interpola- 
tion into the farmtUa of a fiction of heirship, he gave him 
efifectual personal actions against debtors of the deceased, 
rendering him liable in the same way to the deceased's 
creditors.^* 

Another variety of the bonorum possessio was that contra 
tabulas, — in opposition to the terms of a testament. If a 
testator had neither instituted nor expressly disinherited 
a son who was one of his sui Iieredes, then his testament 
was a nullity, and the child passed over had no need of 
a praetorian remedy. Where sui heredes other than sons 
were passed over, the jns civile allowed them to participate 
with the instituted heirs by a sort of accrual.^^ But the 
Edict went further ; for if the institute was a stranger, i,e.y 
not brother or sister of the child passed over, then, on the 
petition of the latter, the praetor gave him and the other 
sui concurring with him possession of the whole estate of 
the deceased, the institute being left with nothing more 
than the empty name of heir.^^ Another application of the 

M Gai., iii. 32 ; /rw<., BL 9, 2. » Gai., liL §§ 84, 80, iv. 144. 

" Gai., iu 81, iv. 84 ; Ulp., xxviii. 12. '» GaL, il 124. 

" Gal, ii 125. 
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boTiarum possessio contra tahtUas was to the case of emanci- 
pated children of the testator*& By the jus civile he was 
not required to institute or disinherit them ; for by their 
emancipation they had ceased to be mi heredeSy and had lost 
that inteitost in the family estate which was put forward as 
the reason why they had to be mentioned in the testament 
of their paterfamilias (p. 171). The praetors — although 
probably not until the empire, and when the doctrines of 
the jus naturale were being more freely recognised (§ 55) — 
put them on the same footing as unemancipated children, 
requiring that they also should be either instituted or dis- 
inherited, and giving them banorum possessio if they were 
not.^^ It was bonorum possessio contra tabulas in this sense, 
— that it displaced the instituted heirs either wholly or 
partially ; wholly when the institutes were not children of 
the deceased, partially when they were. In the latter case, 
at least when sui were affected by it, the grant of bonorxim 
possessio was under this very equitable condition, — ^that the 
grantees should collate or bring into partition all their own 
acquisitions since their emancipation.^^ But for it those 
acquisitions would have belonged to the testator, and would 
have been included in his succession ; it was but right that, 
if they claimed to share in it as if they had not been eman- 
cipated, they should throw into it what in that case would 
have formed part of it. 

The third variety of bonorum possessio was that granted 
ah intestato. As has been shown in a previous section 
(§ 32), the rules of the jiLS civile in reference to succession 
on intestacy were extremely strict and artificial. They 
admitted neither emancipated children nor agnates who 
had undergone capitis demintUio ; they admitted no female 
agnate except a sister; if the nearest agnate or agnates 
declined, the right did not pass to those of the next degree ; 
mere cognates, — kinsmen of the deceased who were not 

^ Ulp., xxviii. 2. M Ulpi, xxviil 4. 
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agnates, e.ff.j grandchildren or others related to him throngh 
females, and agnates capite minutiy were not admitted at 
all ; while a widow had no share unless she had been in manu 
of the deceased and therefore ^toe loco. All these matters 
the preators amended, and so far paved the way for the 
revolution in the law of intestate succession which was 
accomplished by Justinian. V 

The classes they established were these: (1.) Displacing 
the sui heredes of the jus civile, they gave the first place to 
descendants (liberi), including in the term all those whom 
the deceased would have been bound either by the jus civile 
or the Edict to institute or disinherit had he made a will, 
namely, his widow^ if she had been in manu at his death, 
sons and daughters of his body, whether in potestcUe at his 
death or emancipated, the representatives of sons that had 
predeceased him,^^ and adopted children in his potestas when 
he died.*^ (2.) On failure of liberi the right to petition for 
bonorum possessio opened to the nearest collateral agnates 
of the intestate, under their old name of legitimi heredes}^ 
(3.) Under the jus civilcy on failure of agnates (and of the 
gens where there was one), the succession was vacant and 
fell to the fisc, unless perchance it was usucapted by a 
stranger possessing pro herede. The frequency of such 
vacancies was much diminished by the recognition by the 
praetors of the right of cognates to claim honorum possessio 
in the third place. Who they had primarily in view under 
the name of " cognates " it is impossible to say. The epithet 
is most frequently applied by modem writers to kinsmen 
related through females ; but in its widest sense it included 
all kinsmen without exception, and in a more limited sense 
all kinsmen not entitled to claim as agnates. There were 
included amongst them therefore — although it is very pro- 

'* Children of datighten were not admitted in this class until the later 
empire, being regarded as members of the family of their paternal, not of their 
maternal, grandfather. 

» Gal, iiL §§ 26, 63 ; Ulp., xxvia §§ 7, 8. » Ulp., xxviiL 7. 
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bable that the list was not made up at once, but from time 
to time by the action of a series of prsetors — ^not merely 
kinsmen related through females (who were not agnates), 
but also agnates of a remoter degree who were excluded as 
such because the nearest agnates in existence had declined, 
persons who had been agnates but by reason of capitis 
minutio had lost that character, female agnates more dis- 
tantly related than sisters, and children of the intestate's 
who at the time of his death were in an adoptive family.^ 
All these took according to proximity. (4.) Finally, the 
claim passed to the survivor of husband and wife,^ assum- 
ing always that their marriage had not involved manus.^ 
This list constituted the praetorian order of succession on 
intestacy. 

All those honorum possessianes had to be formally peti- 
tioned for. In that ab intestato descendants were allowed a 
year for doing so, while other persons were limited to a hun- 
dred days ; the period for those entitled in the second place 
beginning when that of those entitled in the first had ex- 
pired, and so forth. The grant was always made at the risk 
of the petitioner ; nothing was assured him by it ; it might 
turn out real and substantial (cum re) or merely nominal 
(sine re)y according as the grantee could or could not main- 
tain it against the heir of the jus civile. For the latter 
was entitled to stand on his statutory or testamentary right, 
without applying for honorum possemo ; although in fact he 
often did so for the sake of the summary remedies it afforded 
him for ingathering the effects of the deceased. 

" See Gai., iil §§ 27-81 ; Ulp., xxviiL §§ 7, 9. » Ulp., xxviiL 7. 

** The provisions of the edict, as of the ju9 civile, in reference to the succes- 
sion of a patron to his freed man necessarily differed in many respects from 
those explained above and in § 32. They were very complicated, but need not 
here be entered on. 
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CHAPTER FIRST. 

CHARACTERISTICS AND FORMATIVE AGENCIES OP 
THE LA W DURING THE PE.RIOD. 

Section 55. — Characjtertstics Generally and Recogni- 
tion OF A "Jus NaTURALE" IN PARTICULAR. 

The first three centuries of the Empire witnessed the per- 
fection of Roman jurisprudence and the commencement of 
its decline. During that time the history of the law presents 
no such great landmarks as the enactment of the XII Tables, 
the commencement of a prsBtor's edict, the recognition of 
simple consent as creative of a contractual bond, or the 
introduction of a new form of judicial procedure ; the estab- 
lishment of a class of patented jurists speaking as the 
mouthpieces of the prince, and the admission of all the free 
subjects of the empire to the privileges of citizenship, are 
about the only isolated events to which one can point as 
productive of great and lasting results. There were, indeed, 
some radical changes in particular institutions, such as the 
caduciary legislation of Augustus, intended to raise the tone 
of domestic morality and increase fruitful marriages, and 
the legislation of the same emperor and his immediate sue- 
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cessor for regulation of the status of enfranchised slaves ; 
but these, although of vast importance in themselves, and 
the first of them influencing the current of the law for cen- 
turies, yet left upon it no permanent impression. It was by 
much less imposing efforts that it attained the perfection to 
which it reached under the sovereigns of the Severan house, 
— ^a steady advance on the lines already marked out in the 
latter years of the republic. The sphere of the jus QuirUium 
became more and more circumscribed, and one after another 
of the formalities of the jus civile was abandoned. The 
maniLS of the husband practically disappeared; the pcUria 
potestas of the father lost much of its significance, by the 
recognition notwithstanding it of the possibility of a separate 
and independent estate in the child; slaves might be en- 
franchised by informal manumission ; res mancipi constantly 
passed by simple tradition, the right of the transferee being 
secured by the Publician action ; servitudes and other real 
rights informally constituted were maintained as effectual 
tuitione praetoris ; an heir's acceptance of a succession could 
be accomplished by any indication of his intention, without 
observance of the formal cretio of the earlier law ; and many 
of the bargains incident to consensual contract, but varying 
their natural import, that used to be embodied in words of 
stipulation, came to be enforcible on the strength of formless 
contemporaneous agreements. 

— The preference accorded by jurists and judges to the jus 
gentium over the jics civile is insufficient to account for these 
and many other- changes in the same direction, as well as 
for the ever-increasing tendency evinced to subordinate word 
and deed to the voluntas from which they arose. They are 
rather to be attributed to the striving on the part of many 
after a higher ideal, to which they gave the name of jus 
naturale} It is sometimes said that the notion of a jjts 

^ See Voigt, Dot Jus naturale . , . der JRSmer, particularly vol i. §§ 52-64, 
89-96 ; Maine, AneierU Law, chap, iii 
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naiurale as distinct from the fus gentium was peculiar to 
Ulpian, and that it found no acceptance with the Boman 
jurists generally. But this is inaccurate. Justinian, indeed, 
has excerpted in the Digest, and put in the forefront of his 
Institutes/ a passage from an elementary work of Ulpian's, 
in which he speaks of a jus naturae that is common to man 
and the lower animals, and which is substantially instinct 
This is a law of nature of which it is quite true that we find 
no other jurist taking account. But many of them refer 
again and again to the jtis naturale ; and Gains is the only 
one (Justinian following him) that occasionally makes it 
synonymous with the jus gentium. There can be no question 
that the latter was much more largely imbued with precepts 
of natural law than was the/ti^ civile^ but it is impossible to 
say they were identical ; it is enough to cite but one illus- 
tration, pointed out again and again in the texts, — that while 
the one admitted the legality of slavery the other denied it. 
While the jiLS civile studied the interests only of citizens, and 
the jus gentium those of freemen irrespective of nationality, 
the law of nature had theoretically a wider range and took 
all mankind within its purview. We are assured that the 
doctrine of the jus gentium agreed with that of the jus civile 
in holding that a slave was nothing but a chattel ; yet we 
find the latter, when tinctured with the jus naiurale, recog- 
nising many rights as competent to a slave, and even con- 
ceding that he might be debtor or creditor in a contract,* 
although his obligation or claim could be given effect to only 
indirectly, since he could neither sue nor be sued. 

Yoigt thus summarises the characteristics of this specu- 
lative Boman jus naturale: — (1) its potential universal 
applicability to all men, (2) among all peoples, and (3) in 
all ages ; and (4) its correspondence with the innate convic- 

■ Du;., I 1, fr. 1, § 8 ; ImL, I 2, pr. 

' Ulp., in Dig., zliv. 7, fr. 14 : '* Serri ... ex contimctibuB oiyQiter non 
obligantur ; Bed natoraliter et obligantur et obligant" 
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tion of right (innere BecfUsuberseugung)} Its propositions, 
as gathered from the pages of the jurists of the period, he 
formulates thus : — (1) recognition of the claims of blood 
(sanguinis vel cognationis ratio); (2) duty of faithfulness 
to engagements, — is naJura debet . . . cujiis /idem seevii 
sumus ; ^ (3) apportionment of advantage and disadvantage, 
gain and loss, according to the standard of equity; (4) 
supremacy of the voluntatis ratio over the words or form 
in which the will is manifested.^ It was regard for the 
first that, probably pretty early in the principate, led the 
V praetors to place emancipated children on a footing of 
equality with unemancipated in the matter of succession, 
and to admit collateral kindred through females alongside 
those related tJirough males ; and that, in the reigns of 
Hadrian and Marcus Aurelins respectively, induced the 
senate to give a mother a preferred right of succession to 
her children, and vice versa. It was respect for the second 
that led to the recognition of the validity of what was 
called a natural obligation, — one that, because of some 
defect of form or something peculiar in the position of the 
parties, was ignored by the jus civile and incapable of being 
made the ground of an .action for its enforcement, yet 
might be given efiect to indirectly by other equitable 
remedies. Regard for the third was nothing new in the 
jurisprudence of the period ; the republic had already 
admitted it as a principle that a man was not to be 
unjustifiably enriched at another's cost ; the jurists of the 
empire, however, gave it a wider application than before, 
and used it as a key to the solution of many a difficult 
question in the domain of the law of contract. As for the 
fourth, it was one that had to be applied with delicacy ; for 
the voluntas could not in equity be preferred to its manifes- 
tation to the prejudice of other parties who in good faith 

* Voigt, le., p. 304. * Paul., in Dig,, L 17, fr. 84, § 1. 

« Voigt, Ic, pp. 821-323. 
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had acted apon the latter. We have many evidences of the 
skilfal way in which the matter was handled ; specalative 
opinion being held in check by considerations of individaal 
interest and general utility. 

A remark of Voigt's on the subject is well worthy of 
being kept in view, — that the risks which arose fix>m the 
setting np of the precepts of a specalative jiis naiurale^ as 
derogating from the rales of the jvs civile^ was greatly 
diminished through the position held by the jurists of 
the early empire. Their jtbs resjpondendi (§ 59) made them 
legislative organs of the state ; so that, in introducing prin- 
ciples of the j%L8 ncUurale or of aequum et bonum, they at the 
same moment positivised them and gave them the force of 
law. They were, he says, " philosophers in the sphere of 
law, searchers after the ultimate truth ; but while they — 
usually in reference to a concrete case— sought out the 
truth and applied what they had foand, they combined 
with the freedom and untrammeledness of speculation the 
life-freshness of practice and the power of assuring the 
operativeness of their abstract propositions.*' ^ 

There is another phrase of frequent occurrence in the 
writings of some of the jurists of the period, to which Voigt 
devotes special attention. According to Gains and Paul, 
everything has a nature of its own, — the aggregate of what 
characterise its essential destination and its special properties 
and peculiarities. There is a nature of man, a nature of 
animals, a nature of every individual thing, a nature of every 
sort of contract, action, and so on. In each and all of those 
'^ natures " an onlinative energy and determinative rule are 
observable. These are its naturalis ratio. The product of 
such rationes is the lex naturae ; and the substance of the 
lex naturae constitutes a jvs naturale, " The philosophy of 
law of Gains and Paul begins with the naturalis ratio" ^ 

y Voigt, U, p. 841. • Voigt, I.e., pp. 270-274. 



902 INFLUENCE OF CONSTITUTIONAL CHANGES, [skct. 56. 

Section 56. — Influence of Constitdtional Changes. 

The changes in the constitution aided not a little the cur- 
rent of the law. Men of foreign descent reached the throne 
and peopled the senate; proad indeed of the history and 
traditions of Rome, yet in most cases free from prejudice in 
favour of institutions that had nothing to recommend them 
but their antiquity. Military life had not the same attrac- 
tions as during the republic ; there was no longer a tribunate 
to which men of ambition might aspire ; the comitia soon 
ceased to afford an outlet for public eloquence ; so that men 
of education and position had all the more inducement to 
devote themselves to the conscientious study and regular 
practice of the law. This was greatly encouraged by the 
action of Augustus in creating a class of licensed or patented 
jurists, privileged to give answers to questions submitted to 
them by the judges, and that ex audorUaie principis (§ 59); 
and BtiU more so, perhaps, by Hadrian's reorganisation of 
the imperial privy council, wherein a large proportion of the 
seats were assigned to jurists of distinction. With several 
of the emperors lawyers were amongst their most intimate 
and trusted friends. Again and again t/he office of prsetorian 
prefect, the highest next the throne, was filled by them ; 
Papinian, Ulpian, and Paul all held it in the reigns of 
Septimius Severus and Alexander. Jurisprudence, there- 
fore, was not merely an honourable and lucrative profession 
under the new arrangements, but a passport to places of 
eminence in the state ; and till the death of Alexander the 
ranks of the jurists never failed to be recruited by men of 
position and accomplishment. 

Section 57. — Legislation of Comitia and Senate. 

Augustus, clinging as much as possible to the form of 
republican institutions, thought it expedient not to break 
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with the old practice of submitting his legislative proposals 
to the vote of the comitia of the tribes. Some of them 
were far from insignificant. Besides various measures for 
the amendment of the criminal law, three sets of enact- 
ments of great importance owe their authorship to him, the 
first to improve domestic morality and encourage fruitful 
marriage, the second to abate the evils that had arisen from 
the too lavish admission of liberated slaves to the privi- 
leges of citizenship, and the third to regulate procedure in 
public prosecutions and private litigations. 

The first set included the Z. Jviia de advlteriis coercendis 
of 736 (urgently demanded by reason of the prevailing 
licentiousness, and whose title explains its tendency),^ and 
the Zex Jvlia et Pappia Poppaea, This enactment — a 
voluminous matrimonial code — for two or three centuries 
exercised such an influence as to be regarded as one of the 
sources of Roman law almost quite as much as the XII 
Tables or Julian's consolidated Edict.^ It originated in the 
Lex Jviia de maritandis ardinibus, which was approved by 
the senate in the year 726, but met with such violent oppo- 
sition that it was not until 736 that it passed the comitia. 
Finding by experience that its provisions were insufficient 
to attain its purpose, Augustus in the year 757 (4 A.D.) 
introduced an amended edition of it, which he only suc- 
ceeded in carrying by allowing a three years' grace, after- 
wards extended to five, before it should come into operation. 
That postponed it till 762 (9 a.d.), in which year a supple- 
ment to it was carried through by the consuls M. Papius and 

^ For an acoonnt of its provisiona, see Radorff, Itdm, HG., yol. I p. 88 tq. 
It was the subject of numerous oommentaries by the Antoninian and Severan 
jurists. 

' Restitutions have been attempted amongst others by Jaa Gothofredus, in 
his FonUt IVjur. eiv., Genera, 1638 ; Heineccius, Ad L JuL et Pap. Popp, 
commit Amsterdam, 1731 ; Den Tex and Van Hall, Font Illjur. eiv,, Amster- 
dam, 1840. For a view of its provisions, see Rudorff, jRSm. JiO-i vol. L p. 64 
tq. ; and for an account of the writings of the jurists upon it, Karlowa, Rom. 
iZ(?., vol I p. 618 «9. 
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Q. Poppaaus. The composite enactment got the name of Lex 
Jvlia et Papia Poppaea, but was often spoken of under 
other and simpler names, most frequently lex Julia or lex 
caducaria. Its leading provisions were intended to prevent 
misalliances, — ^marriages between men of rank and women 
of low degree or immoral character,' concubinage, however, 
being expressly sanctioned ; to force men and women of a 
certain age to marry and have children, by declaring un- 
married persons incapable (under certain qualifications) of 
taking anything of what they were entitled to under a testa- 
ment, and married but childless persons incapable of taking 
more than a half, the lapsed provisions (cadiica) falling to 
those other persons named in the testament who had ful- 
filled the requirements of the statute, and, failing them, to 
the fisc ; to reward fruitful marriages by relieving women 
who had borne a certain number of children from the tutory 
of their agnates or patrons, and conceding various other pri- 
vileges alike to fathers and mothers of children bom in 
wedlock ; and to regulate divorce by requiring express and 
formal repudiation, and fixing statutorily the consequences 
of it so far as the interests of the parties in the nuptial pro- 
visions were concerned. However well intended, the lan- 
guage of Juvenal and others raises doubts whether the Iftw 
did not really do more harm than good. By the Christian 
emperors many of its provisions were repealed, while others 
fell into disuse; and in the Justinianian books hardly a 
trace is left of its distinctive features. 

The second set of enactments referred to above included 
the Aelia-Sentian law of the year 4 A.D., the Fufia-Caninian 
one of the year 8, and the Junia-Norban one of the year 19,* 
— the latter really passed in the reign of Tiberius, but pro- 

' This part of the statute was repealed by the Emperor Justin, at the in- 
stance of his nephew Justiniau, who found it a bar to his marriage with 
Theodora. 

* There has recently been considerable controversy as to the date of the 
Junia-Norban law and its relation to the Aelia-Sentian. See Romanet du 
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bably planned by Augustas ; they will be alluded to in a 
subsequent section (§ 66). The third set included the two 
Leges Jidiae judiciariaey of which we know but little. That 
regulating procedure in private litigations is the same that 
is mentioned by Gains as having completed the work of the 
Aebutian law (p. 244), in substituting the formular system 
for that per legis actiones,^ It must have been a somewhat 
comprehensive statute, as a passage in the Vatican Frag- 
ments refers to a provision of its 27 th section.* Our igno- 
rance of its contents, therefore, beyond one or two trifling 
details, is the more to be regretted. 

The Junia-Norban law was about the last effort of 
comitial legislation; for although there are frequent refer- 
ences to a Lex Claudia^ abolishing the tutory-at-law of 
women, there is some reason for thinking that it was 
really a senatusconsult.^ It is true likewise that there exist 
in the Capitoline Museum the remains of a Lex de imperio 
Vespasiani of the year 70 a.d. ; ^ but its language shows that 
it too must have been a senatusconsult, although it may sub- 
sequently have received the formal assent of the lictors, as 
representatives of the old comitia of the curies, whose pre- 
rogative it was to bestow the imperium. There are also the 

Caillaud, De la daU de la Un Junia Norbana, Paris, 1882 ; Cantarelli, " I 
latini JunUni/' in Aroh, Giwrid.^ vol. xxis. (1882), p. 3 tq., yoL xxz. (1883), 
pt 41 iq. ; Schneider, "Die lex Junia Norbana^** in Z. d, Sav. Stift.^ vol. v., 
R,A,, (1884), p. 225 »q. ; Labb^ in app. to the 12th ed. of Ortolan, Histoire de 
la Ugidation rontaine (Paris, 1884), p. 791 sq, ; GanUrelli, " La data della legge 
Jun. Norbana," in Arch, Oiurid.t vol. xxxiv. (1886), p. 38 tq.; Holder, "Zur 
gegenseitigen Verhaltniue d. lex Ael. Sent, and Jun. Norb.," in Z. d, Sav, Stift., 
vol. vi., ILA., (1885), p. 205 tq. 

» Gal, iv. 80. • VaL Frag., 197. 

' In the index to Haenel's Corpus legum ah imperatorib. Roman, ante JtuU- 
nianum UUarum, (LeipAic, 1857), no fewer than fourteen senatuBOonsoltB of 
Claudius's are mentioned ; and the reason is not obvious why in this particular 
instance a lex should have been resorted to. It is noticeable that Gaius, 
speaking in i. § 84, of one of those enactments of Claudiuses as a senatus- 
consult, refers to it again in § 86 as eadem Ux. 

' Printed in Bruns, pw 128 tq. It seems probable that it was the applica- 
tion to Vespasian of the Lex regia, from which Gains (i. 6) and Justinian 
{InH., L 2, 6) say that the emperors derived their legislative authority. 

U 
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Lex Maladtana and the Lex Saipensanaj charters granted 
by Domitian to the municipalities of Malaga and Salpesa ; ^ 
monmnents of great interest historically, but no more comitial 
enactments than the Lex metalli VipascensiSy^^ — a concession 
of the right to work certain lead mines in Portugal. Laws of 
this sort were leges dataej — not leges latae. 

From the time of Tiberius onwards it was the senate 
that did the work of legislation, for the simple reason that 
the comitia were no longer fit for it.^^ And very active it 
seems to have been. This may have been due to some 
extent to the fact that so many professional jurists, aware 
from their practice of the points in which the law required 
amendment, possessed seats in the imperial council, where 
the drafts of the senatusconsults were prepared It was 
the senatusconsults that were the principal statutory factors 
of what was called by both emperors and jurists the jm 
novum, — ^law that departed often very widely from the 
principles of the old jvs dviUy that was much more in 
accordance with those of the Edict, and that to a great 
extent might have been introduced through its means had 
not the authority of the praetors been overshadowed by that 
of the prince. In the end of the second and the beginning 
of the third century the latter's supremacy in the senate 
became rather too pronounced, men quoting the oratio in 
which he had submitted to it a project of law, instead of 
the resolution which gave it legislative sanction. No doubt 
it must have been carefully considered beforehand in the 

* Considerable portions of them were discovered in the year 1851 near 
Malaga. They are printed in Bruns, pp. 180-141. They have been com- 
mented by Berlanga, MommBen, Labonlaye, Amdts, Giraud, Van Lier, Van 
Swinderen, && See note of literature in Bruns, p. 130. The most important 
contribution is that of Mommsen, Die Stadtreehte d, latin. Gemeinden Salpenta 
«w Malacoy Leipsic, 1855. 

'^ Found at Aljustrel, the ancient Vipascum, in 1876. Probably of the 
second half of the first century after Christ. Printed in Bruns, pp. 141-145. 
Literature on p. 142 ; to which may be added Berlanga, Los JSronces de Iau- 
cuta, de Bonamaf y de Aljuatrd, Malaga, 1881-84. 

u Pomponius, in fr. 2, § 9, Dig. De origine juris (i. 1). 
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imperial council, and rarely stood in need of farther dis- 
cassion ; but the ignoring of the formal act that followed it 
tended undoly to emphasise the share borne in it by the 
sovereign, and made it all the easier for the emperors after 
Alexander Sevems to dispense altogether with the time- 
hononred practice." 

Section 68. — The CoNsoLroATED Edictum Perpetuum.^ 

The edicts of the prsBtors, which had attained very con- 
siderable proportions before the fall of the republic, certainly 
received some additions in the early empire. But those 
magistrates did not long enjoy the same independence as 
of old; there was a greater imperium than theirs in the 
state, before which they hesitated to lay hands on the law 
with the boldness of their predecessors. They continued as 
before to publish annually at entry on office the edicts that 
had been handed down to them through generations; but 
their own additions were soon limited to mere amendments 
rendered necessary by the provisions of some senatusconsult 
that affected the jus honorarium. They ceased to be that 
viva vox juris dvilis which they had been in the time of 
Cicero ; the emperor, if any one, was now entitled to the 
epithet ; the annual edict had lost its raison cdetre, Hadrian 
was of opinion that the time had come for writing its 
" explicit," and giving it another and a more enduring and 
authoritative shape, — for so fashioning and so sanctioning 
it that it might be received as law, and not merely as edict, 
throughout the length and breadth of the empire. He 
accordingly commissioned Salvius Julianus, urban prsetor at 

^^ In foim a senatttaconsult had nothing of the imperatiye of Alex about it. 
The presiding consuls or emperor submitted their proposal in simple language 
{tenatum amaolueruntf verba feeerunt), and the senate approved {eensuerufU)» 
See examples in Bruns, pp. 145-164. 

^ See Karlowa, ROm. RQ,, vol. L § 82. 
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the time (p. 318), to revise it, with a view to its approval 
by the senate as part of the statute law. 

The revised version, like the XII Tables, is unfortunately 
no longer extant. It is only a very slight account we have 
of the revision, — a line or two in Eutropius and Aurelius 
Victor, and a few lines in two of Justinian's prefaces to the 
Digest.^ We may assume, from what is said there, that 
there were both abridgment and rearrangement of the edicts 
of the urban prastor; but the question remains how far 
Julian consolidated with them those of the peregrin praBtor 
and other magistrates who had contributed to the jus hana- 
rarium. Those of the curule aBdiles, we are told, were 
included; Justinian says that they formed the last part 
of Julian's work,' and may have been a sort of appendix. 
There is reason to believe that so much of the edicts of the 
provincial governors as differed from those of the praetors 
were also incorporated in it ; for Gains wrote a commentary 
on the provincial edict ; ^ and this can hardly have been 
anything else than the Julian version, seeing that before it 
there was no general provincial edict, but only a number of 
particular ones.* That the edicts of the peregrin praetors, 
in so far as they contained available matter not embodied 
in those of their urban colleagues or the provincial gover- 
nors, were dealt with in the same way, seems more than 
likely. The consolidation got -the name of Edictum Per- 
petuum in a sense somewhat different from that formerly 
imputed to edicta perpetua as distinguished from edicta rC' 
pentina (p. 253) ; and, after approval by Hadrian, seems to 
have been formally sanctioned by senatusconsult. It was 
thus a closed chapter so far as the praetors were concerned ; 

3 Const. A4S<oK€v (in front of the Digest), § 18, and Const. **Tanta" (Cod,, 
I 17, 2), § 18. 

• Const. A48(aK€v^ % 6. 

* See the Florentine index, in Mommsen's greater edition of the Digest, 

vol. i. p. liii*. 
» Mommsen, m Z, f. RO^, voL ix. (1870), p. 96. 
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for, though it may have continued for a time to hold its 
place on then* albam, with its formularies of actions, they 
had no longer any power to alter or make additions to it. 
It had ceased to be a mere efflux of their imperium and 
had become matter of statute; and its interpretation and 
amendment were no longer in their hands but in those of 
the emperor.* 

The Julian Edict does not seem to have been divided into 
books, but only into rubricated titles;^ and the general 
impression is that the formularies of actions were split up 
and distributed in their appropriate places. The arrangement 
is not difficult to discover by comparison of the various 
commentaries upon it, particularly those of Ulpian and 
Paul, which each contained over eighty books. First came 
a series of titles dealing with the foundations and first steps 
of all legal procedure, — jxirisdiction, summons, intervention 
of attorneys or procurators, &c. ; secondly, ordinary process 
in virtue of the magistrate's jurisdictio ; thirdly, extraordi- 
nary process, originally in virtue of his imperium ; fourthly, 
execution against judgment-debtors, bankrupts, &c. ; fifthly, 
interdicts, exceptions, and praetorian stipulations ; and lastly, 
the sedilian remedies.' From the quotations from the Julian 
Edict embodied in the fragments of the writings of the com- 
mentators preserved by Justinian,' repeated attempts have 
been made to reproduce it. - Most of them are nothing more 
than literal transcripts or attempted reconstructions of pas- 
sages in the Digest that are supposed to have been borrowed 
from it, and are of comparatively little value. The only 

* Julian, in I>ig., i. 8, fr. 11. 

' Several of them are mentioned in the excerpts from commentaries on the 
Edict preserved in the Digest. 

^ See Lenel (as in note 10), pp. 23-88. This generally is the order of the 
Digest and the Code, which Justinian {Cod,, L 17, 1, § 5) instructed his com- 
missioners to model after the Edict. 

* It is possible that we have the greater part of Ulpian's commentary ; for 
nearly one-fifth of the Digest is taken from it» 
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really scientific and worthily critical efforts are those of 
Rndorff in 1869 and Lenel in 1883.^^ 

Section 59. — Responses of Patented Counsel.^ 

The account given by Pomponias of the origin of the 
jvs responderidi ex attctoritate principis (the right of giving 
opinions in law under imperial authority) seema on the first 
view a little contradictory, and to leave it in doubt whether 
Augustus or Tiberius is entitled to the credit of its intro- 
duction. Giving advice to clients in public was no new 
thing ; for Pomponius himself attributes the commencement 
of the practice to Tiberius Coruncanius in the beginning of 
the sixth century of the City, and speaks of Scipio Nasica 
having a house in the via sacra presented to him at the 
public cost for greater convenience in counselling. During 
the last two centuries of the republic it was a matter of 
ambition to a patron to have daily a great lev^e of clients ; 
they increased his importance and augmented his influence. 
When, therefore, Pomponius says that Sabinus was the first 
that enjoyed the privilege of responding in pubUc, having 
had it conceded to him by Tiberius, he may possibly mean 
that he was the first that had permission to open one of 
those stationes jvs pvilice respondcTUium of which mention is 
made by Gellius, and where, from his account, both practical 
and speculative questions of law were freely discussed.^ 

^^ Rudorff, De juritdietume edietum: edicti perpetui quae rdiqva tunt, 
Leipaic, 1869, and rev. by Brinz in the KrU. VJS., vol. xi. (1870), p. 471 iq.; 
Lenel, Das Edietum Perpettmm: ein Versueh £U deesen WiederhenieUung, 
Leipaic, 1888. The last gained the *' Savigny Foundation Prize *' offered bj 
the Munich Academy in 1882 for the best restitution of the formulae of 
Julian's Edict, but goes far beyond the limited subject prescribed ; see Brinz's 
full report upon it to the Academy in the Z, d. Sav, Sti/L, toL iv., R.A, (1883), 
p. 164 tq, 

^ See Pompon., in Dig,^ i. 2, fr. 2, § 47 ; Gal, i. 7 ; Just., Intt,, L 2, § 8 ; 
Mach^lard, Observatione sur lee responea prudevUiwn^ Paris, 1871. 

' GeU., xiil 13, 1. See Bremer, JUeJUdehrer u. ReoktuehuUn im Rom. 
Kaiserreich (Berlin, 1868), pp. 8>15. 
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The right of responding under imperial authority, first 
granted by Augustus and continued by his successors down 
to the time of Alexander Severus, was something quite dif- 
ferent, and did not imply publicity. Neither did it imply 
any curtailment of the right of unpatented jurists to give 
advice to any one who chose to consult them. What it did 
was to give an authoritative character to a response, so that 
the judge who had asked for it and to whom it was presented 
— for the judges were but private citizens, most of them 
unlearned in the law — was bound to adopt it as if it 
had emanated from the emperor himself. It may be that 
Augustus was actuated by a political motive, — that he was 
desirous by this concession to attach lawyers of eminence to 
the new regime, and prevent the recurrence of the evils 
experienced during the repubUc from the too great influence 
of patrons. But whatever may have prompted his action in 
the matter, its beneficial consequences for the law can hardly 
be overrated. For the quasi-legislative powers with which 
they were invested enabled the patented counsel to influence 
current doctrine not speculatively merely but positively {jura 
condere)^ and to so leaven their interpretations of the jus 
civile and jus honorarium with suggestions of natural law as 
to give a new complexion to the system (§ 55). 

Instead of giving his opinion, like the unlicensed jurist, 
by word of mouth, either at the request of the judge or 
at the instance of one of the parties, the patented counsel, 
who did not require to give his reasons/ reduced it to 
writing and sent it to the court under seal. Augustus 
does not seem to have contemplated the possibility of con- 
flicting responses being tendered from two or more jurists 
equally privileged. It was an awkward predicament for a 
judge to be placed in. Hadrian solved the difficulty by 
declaring that in such a case a judge should be entitled to 
use his own discretion. That on receiving a response with 

' Gaius and JusUnian, as in note 1. ^ Seneca, EpiiL, zliv. 27. 
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which he was dissatisfied he could go on caHing for others 
until he got one to his mind, and then pronounce judgment 
in accordance with it on the ground that there was difference 
of opinion, is extremely unlikely. The more probable ex- 
planation of Hadrian's rescript is this, — that the number of 
patented responding counsel was very limited ; that a judge, 
if he desired their assistance, was required by this rescript 
to consxdt them all {quorum omnium^ &c.) ; that if they were 
unanimous, but only then, their opinion he^ force of statute 
{legis vicem optinet) ; and that when they differed the judge 
must decide for himself 

Section 60. — Constitutions • of the Emperors.^ 

Gains and Ulpian concur in holding that every imperial 
constitution, whether in the shape of rescript, decree, or 
edict, had the force of statute. It may be that by the time 
of Ulpian that was the prevailing opinion ; but modem criti- 
cism is disposed to regard the dictum of Gaius, written in 
the time of Antoninus Pius, as coloured by his Asiatic 
notions, and not quite accurate so far as the edicts were 
concerned. As supreme magistrate the emperor had the 
same jus edicendi that kings, consuls, and praetors had had 
before him, and used it as they did to indicate some course 
of action he meant to adopt and follow, or some relief he 
proposed to grant. His range, of course, was much greater 
than that of the praetors had been ; for his authority endured 
for life, and extended over the whole empire and every de- 
partment of government. But originally, and in principle, 
his successor on the throne was no more bound to adopt any 
of his edicts than a praetor was to adopt those of his prede- 
cessors. That it was not unusual for an edict to be renewed, 

^ Gau, L 5 ; Ulp. in Dig,^ i. 4, fr. 1, § 1 ; Mommsen, RSm, StaattrecJUt vol. 
il p. 843 tq. ; Wlassak, KriL Studien zur Theorie der RechUqudUn im ZeitaUer 
d, hUut, Juritten, Graz, 1884 ; A. Pernice (crit. Wlaasak), in Z, d. Sav. Stift, 
voL vL, RA. (1885), p. 293 sq,; Karlowa, Jidm, RG., vol. i. § 85. 
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and that it occasionally happened that the renewal was not 
by the immediate successor of its original author, is manifest 
from various passages in the texts.^ Very frequently, when 
its utility had stood the test of years, it was transmuted into 
a senatusconsult ; ' this fact proves of itself that an edict 
per se had not the effect of statute. But just as, according 
to Cicero, a praetorian edict that had held its place on the 
album through a long series of years came to be regarded 
as consuetudinary law, so it may have been with the imperial 
edicts ; their adoption by a succession of two or three sove- 
reigns, whose reigns were of average duration, may have 
been held sufficient to give them the same character ; and, 
by a not unnatural process, unreflecting public opinion may 
have come to impute force of statute to the edict itself rather 
than to the longa consuetvdo that followed on it, thus paving 
the way for the assertion by the sovereigns of the later 
empire of an absolute right of legislation, and for the recog- 
nition of the lex edictalis (§ 74) as the only form of statute. 
The imperial rescripts and decrees (rescripta, decreta) had 
force of law {leffis vicem hahent) from the earliest days of the 
empire, and their operation was never limited to the lifetime 
of the prince from whom they had proceeded. But they 
were not directly acts of legislation. In both the emperor 
theoretically did no more than authoritatively interpret exist- 
ing law, although the boundary between interpretation and 
new law, sometimes difficult to define, was not always strictly 

' E.g.f Dig,, xvi. 1, fr. 2 : '' £t primo quidem temporibus divi Augusti, mox 
deinde Claudii, edictis eonim erat interdictuiUi ne feminae pro viris Buis inter- 
oederent ; " which indicates that the edict of Augustus on the subject had not 
been adopted by Tiberius or Caligula^ but first renewed by Claudius. From 
Dig,, zzxTiii. 6, 26, it appears that an edict of Augustus's, forbidding a roan 
to disinherit a son who was a soldier, dropped on his death and was not 
renewed by his successors. See another illustration in Intt., it 12, pr. 

' As happened to the edicts referred to in the first part of last note ; they 
formed the substance of the Vellean senatusconsult, at the instance of the 
emperor Claudius. According to Tacitus {Ann,, iv. 16), the senatusconsult cif 
Tiberius's declaring that confarreation should no longer place a wife in*subjec- 
tion to her husband {infra, p. 846) was the renewal of an edict of Augustus's. 
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adhered to.* The rescript was an answer by the emperor 
to a petition, either by an official or a private party, for an 
instmction as to how the law was to be applied to the facts 
set forth; it usually came from the provinces, where the 
services of the patented counsel were not readily obtained ; 
and, when from a private party, was often only in anticipa- 
lion of litigation, and for his guidance as to whether or not 
he should embark on it. When the answer was in a sepa- 
rate writing it was usually spoken of as an epistida ; when 
noted at the foot of the application its technical name was 
subscriptio or adnotatio. The decree was the emperor's ruling 
in a case submitted to him judicially ; it might be when it 
had been brought before him in the first instance extra 
ordinem (p. 368), or when it had been removed by supplicatio 
from an inferior court in its earliest stage, or when it came 
before him by appeal. It was as a judge that the emperor 
pronounced his decree; but, proceeding as it did from the 
fountain of authoritative interpretation, it had a value far 
beyond that of the judgment of an inferior court (which was 
law only as between the parties), and formed a precedent 
which governed all future cases involving the same question. 
Those decrees and rescripts constituted one of the most im- 
portant sources of the law during the first three centuries 
and more of the empire, and were elaborated with the assiat- 
ance of the most eminent jurists of the day, the rescripts 
being the special charge of the magister libdlorum. From 
the time of the Gordians to that of the abdication of Diocle- 
tian they were almost the only direct channel of the law that 
remained (§ 64). 

^ As instanoea may be mentioned Hadrian's rescript {epiwtxda) introducing 
the " benefit of division " amongst co-sureties (Just, InsL^ iii. 20, 4), and the 
decree of Marcus Aurelius (known ever after as the deeretum divi Marei) 
repressing and punishing self-help {Dig., xlviil 7, fr. 7). 
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CHAPTER SECOND. 

JURISPRUDENCE. 

Section 61. — Labeo and Capito, and the Schools of 

THE PrOCUUANS AND SaBINIANS.^ 

The names of M. Antistius Labeo and Ateios Capito 
occur very freqnently in conjunction. They were for a time 
rivals in political life, Capito attaching himself to the conrt 
party, while Labeo inclined to range himself in opposition 
to the regime of the nascent monarchy. Submission, if not 
subservience, to authority, and unquestioning acceptance of 
the new order of things, was the characteristic of the one ; 
a stout but sometimes quixotic independence the charac- 
teristic of the other. The attempt has often been made to 
trace a parallel between their respective modes of thought 
in politics and jurisprudence. But we do not know enough 
of Capito as a jurist to enable us to speak with any certainty 
as to his opiniona He is rarely referred to in the texts ; 
whereas Labeo's was the name of greatest authority from the 
time of Augustus down to that of Hadrian. From the 
remains of his writings preserved in the Digest, it is easy to 

^ Masoovius, De $eetU Sabinianor. et Proculianor., Leips., 1728 ; Van Eck, 
" De vita moribuB et studiis Labeonis et CapitoDis/' in Oelrichs' Novum The- 
tauruM dUieri. jurid., vclL !., torn. 2, (Bremen, 1771), p. 821 iq. ; Dirkaen, 
" Ueber d. Schulen d. Rom. Juriaten," in his BeUrdge zur Kundt d. RBm, RechU, 
(Leipsic, 1825), p. 1 aq. ; Bremer, as in § 59, note 2 ; Femioe, M, AntuiUui 
Labeo, 2 yola., Halle, 1878, 1878 ; Kuntze, £xcur$e aher Rik/L Reeht, (2d ed., 
Leipeio, 1880), pp. 318-881 ; Schanz, "Die Analogiaten nnd Anomalisten im 
Rom. Recht," in PhOologiu for 1883, p. 809 $q, ; Roby, Introduetion, chap. ix. ; 
Karlowa, R&m. RO,^ pp. 662 iq,, 677 f^. 
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see — as, in fact, we are told by Pomponias and Aulns 
Gellius — that he was a man of great general culture, well 
versed in the history and antiquities of the law, an acute 
dialectician, and in philosophy imbued to some extent with 
the teaching of the Stoics. In his exposition of the law he 
was as independent as in his political opinions, criticising 
with freedom the doctrines even of those who had been his 
instructors in jurisprudence, and guided in his own judg- 
ments by constant reference to the origin of an institution 
or a rule, and the object it was intended to effect. One of 
the most celebrated of his writings was his Zibri iriOaviiv 
{ProbabUium), a theoretical treatise, which was epitomised 
and annotated by Paulus two centuries later. Another 
work, his Liiri Fosteriorurriy a more practical treatise on 
various branches of the jus civile, was abridged by Javolenus, 
and seems to have been of considerable authority. Besides 
these, Labeo was the author of commentaries on the ponti- 
fical law, the XII Tables, and the Edicts of the urban and 
peregrin praetors, as well as of a collection of responses. 
The estimation in which he was held by the jurists of the 
classical period, t.e., from Hadrian to Alexander Severus, 
is to be measured, not so much by the comparatively small 
bulk of the excerpts from his writings preserved in the 
•Digest (and which are almost exclusively from his Libri 
iriOavZv and Posteriofum), as by the frequency of the men- 
tion of him by other authors. It is nothing uncommon to 
find his opinions, and particularly his definitions of terms 
of law, referred to ten, fifteen, or even twenty times in the 
course of the same title. 

Labeo and Capito are said to have been the founders of 
the two schools or sects — both phrases are used in the texts 
— of the Proculians and Sabinians ; * but it is Nerva and 
Proculus that Gaius always speaks of as the early repre- 

2 Pompon., in Dig,, i. 2, fr. 2, §§ 47-62. 
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sentatives of the one, Sabinus and Cassias as the repre- 
sentatives of the other.' Bremer's view/ that the schools 
were two rival teaching halls — stationes jus publice docen- 
tium^ admits of a good deal of argument in its support; for 
we are expressly told that Nerva and Proculus were pupils 
of Labeo's, and Masurius Sabinus, Javolenus Priscus, and 
Julian are all mentioned as professors as well as practi- 
tioners. Bremer suggests that the schools may have taken 
their names from Proculus and Sabinus, because they were 
the first to found permanent halls in which they began to 
teach the doctrines they had respectively received from their 
masters, and which became a sort of tradition with their 
disciples. To the question, what were the essential doc- 
trinal differences between them? there is no satisfactory 
reply. Karlowa propounds the opinion, and backs it with 
many quotations that seem fairly to support it, that the 
Proculians preferred to abide by the jtbs civile^ while the 
Sabinians had a greater predilection for the jus gentium and 
the speculative doctrines of natural law. But it would be 
easy to glean firom the records of their controversies in the 
pages of Gains ^ (who professed himself a Sabinian) quite as 

* The following, according to Pomponius, was the sncceMion : — Pboou- 
UANS — 1. M. Antistius Labeo {temp, Aug. and Tib.) ; 2. M. Goooeias Nerva 
(oonstd 22 a.d.) ; 8. Sempron. Proculus {temp. Claudius, kc.) ; 4. Nerva the 
younger (pnetor 65 A.D., father of the emperor Nerva) ; 5. Long^nns (of whom 
nothing more is kn(»wn than that he filled a pnetorship) ; 6. Pegasus {temp. 
Vespasian) | 7. Juventius Celsus {temp. Vespasian and Domitian) ; 8. Nera- 
tins Priscus {temp. Domitian, Nerva, Trajan) ; 9. Juventius Celsus the younger 
(Domitian to Hadrian). Sabinians— 1. M. Ateius Capito (consul 6 A.D., 
died 21 a.d.) ; 2. Masurius Sabinus {temp. Tiberius and Nero) ; 3. C. Cassius 
Longinus (Tiberius to Vespasian) ; 4. Caelius Sabinus {temp. Vespasian) ; 5. 
Javolenus Priscus (Domitian to Hadrian); 6. Aburius VaJens {temp. Had- 
rian ?) ; 7. Tuscianus {temp. Hadrian ?) ; 8. Salvius Julianus (Hadrian and 
Antoninus Pius). These were the successive heads of the two schools, accord- 
ing to the narrative of Pomponius. To judge by their reputation in later 
years, they must have been of very unequal merit ; for of some there is no 
further mention. 

* Bremer, p. 68 tq. • GelL, xiiL 13, 1. 

* Most of them will be found collected in Elvers's Promptuarium Oaianum, 
(Gottingen, 1824), under the heads " Auctores diversae scholae" and " Nostri 
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many texts that would support the very reverse. Karlowa's 
view is not very consistent either with the estimation in 
which Labeo was held by the jurists of two hundred years 
later as an independent thinker who had thrown new light 
upon many branches of the law, or with the fact that the 
Libri III de Jure civUi of Sabinus were regarded by those 
same jurists as the most authoritative repertory of it in 
existence, — brief, no doubt, but nevertheless the basis of 
several voluminous commentarii ad Sdbinum. 

Section 62. — Julian, Gaius, and the Antoninian 

Jurists. 

It is impossible in a work of the dimensions of the pre* 
sent to mention more than a few of the men who built 
up the law of Bome in the period under consideration.^ 
Labeo and Sabinus were the most eminent of the Julian 
period ; the Flavian produced none to equal them. Under 
Hadrian and the Antonines the most distinguished names 
are those of Salvius Julianas, Pomponius, Africanus, Gains, 
and Q. Cervidius Scsdvola. The first, who, according to 
Pomponius,' was in his time at the head of the Sabinian 
school, was by birth an African, and maternal grandfather 

» 

of the emperor Didius Julianus. Under Hadrian and Anto- 
ninus Pius he filled the offices of praetor, consul, and prae- 
feetus urbi, and for a long time was the leading spirit in 
the imperial council. It was to him that Hadrian entrusted 
the task of consolidating the Edict. That, however, was a 
small matter compared with the work to which he devoted 

praeceptores." Many more, gleaned from other quarters, will be found in 
Masoovius, and a considerable selection of them in Roby, p. czxxL aq. 

^ Accounts of the jurists of the so-called classical period are abundant 
See Rudorff, Mm. RQ,, vol. i. §§ 66-78 ; Roby, Introduction, chape, x.-xv. ; 
Karlowa, B^m, RO.t vol. L §§ 89-91 ; Ferrini, Fonti, pp. 65 9q. On their 
sequence, see Fitting, Ucber daa Alter d. Sehriften d. Ronu J written von Hadrian 
bii Alexander, Basle, 1860. 

* See § 61, note 2. Buhl, Salviu$ Julianus, vol. i. (Heidelb., 1886), pp. 11-134. 
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the best part of his life, — his Digesta} Labeo had been a 
pioneer, but in this great body of law Jnltan shows himself 
well advanced towards the citadel. In ninety books, fol- 
lowing so far much the same order in which he arranged the 
Edict, he deals with both civil and praetorian law, illustrat- 
ing his doctrines with hypothetical cases and fresh and lively 
questions and answers. There is probably none in the whole 
catalogue of Roman jurists whose dicta are so frequently 
quoted by his successors and even by his contemporariea 

Sextus Pomponius was a contemporary of Julian's, but 
survived him. His literary career, like Julian's and Qaius's, 
was prolonged, beginning in the reign of Hadrian and con- 
tinuing through the twenty-three years of that of Anto- 
ninus Pius, and well on into that of Marcus Aui:elius and 
Yerus. His work was diversified, — archaeological, historical, 
doctrinal, critical. His readings on Quintus Mucius Scsevola 
(p. 264) were utilised by the jurists of the Severan period, 
and drawn on to some extent by Justinian's commissioners. 
So were his Epistvlaey which seem for the most part to have 
been opinions given to consulting clients in a fuller and 
more argumentative and critical fashion than was usual in 
the responsa of patented counsel. Still more largely drawn 
upon in the compilation of the Digest were his writings on 
Sabinus. Singularly enough, his voluminous commentary 
on the Edict is not excerpted directly, although numerous 
references to it are preserved in extracts from the commen- 
taries of Ulpian and Paul. He is most familiar to modems 
in connection with his Unchiridiony from which a long 
passage is preserved in the Digest, sketching the external 
history of the law from the foundation of the City to the 
time of Hadrian, and which has been often referred to in 
the preceding pages.^ 

* See Mommsen, ** TTeber Julians Digesta," in the Z. /. RO., vol ix. (1870), 
p. 82 9q.; Bah], Le.,p. 86 tq. 
^ Many criticB entertain the opinion that it is to some extent corrupt ; 
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Likewise of the same period as Jalian, and one of Lis 
friends, though probably younger, was Sextus Caecilius Afri- 
canus, whom Gellius introduces in a colloquy with Favorinus 
about some of the antiquities of the XII Tables, but without 
his cognomen. His principal works were several books of 
Questions {quaestiones) and a still greater number of Epis- 
tulae. The former were liberally made use of by Justinian's 
commissioners, but the latter very spmngly. About the 
Questions there is this peculiarity, — that the case stated 
interrogatively and the answer to it, are very frequently 
connected by a verb in the third person, aity respondiiy &c., 
from which many jurists conclude that Africanus is giving 
not his own opinion but that of some other counsel, probably 
Julian. His writings are acute and exact, but sometimes 
obscure ; the saying was common long ago—" Lex Africani, 
ergo difficilis." 

Gains must be placed somewhat later than Julian, Pom- 
ponius, and Africanus ; for although he speaks of an event 
in the reign of Hadrian as occurring in his " own time," 
yet his literary activity only commenced under Antoninus 
Pius, continuing until after the death of Marcus Aurelius. 
Although of such repute in the fifth century as to be one of 
the five jurists put before all others in the Valentinian Law 
of Citations (§ 78), yet of his personal history we know 
nothing. He is but once (if at all) mentioned by a con- 
temporary,* and never by any of his successors. Some 
eminent authorities are of opinion, from the internal evi- 
dence of his writings, that he must have been a provincial, 

see in particular Osann, Pomp, de origine jurit /my., Glessen, 1S48. Sanio 
has attempted to make out its indebtedness to Varro, in his Varroniana in cL 
Schriften cL Rom, Juristen, Leipsic, 1867. 

* By Pomponius, in Dig.^ xlv. 8, 39 : "quod Gains noster dixit." It is by 
no means certain that Pomponius was not referring to Caius Cassius Longinus, 
one of the heads of the Sabinian school, — "our master Cassias." No doubt 
Gaius was a Sabinian as well as Pomponius, and the " noster " may mean 
no more than fraternity ; but the " dixit " suggests allusion to a predecessor 
rather than to a young contemporary. 
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and probably an Asiatic,^ while others maintain as decidedly 
that Rome mast have been his headquarters/ It cannot 
be disputed that he devoted a considerable amount of atten- 
tion in his Institutions to peculiarities of the law that affected 
peregrins; and Karlowa suggests what so far conciHates 
the discordant views, — ^that he may have taught in Rome, 
but addressed his teaching especially to provincials residing 
there.^ It was as a teacher and theoretical jurist that he 
excelled ; indeed it is very doubtful whether he was a prac- 
titioner at all, and all but certain that he had not the jus 
respondendi. His famous work was his InstUutionv/m com- 
mentarii guaituor ; not a work of erudition or indicative of 
juridical powers of the highest order; but of great value 
as a compendium of the fundamental doctrines of the law, 
alike from the simplicity of its method, the interest of its 
historical illustration, and the precision and accuracy of its 
language. The excitement that followed the happy dis- 
covery of the manuscript of it in the year 1816 (p. 329), at 
the moment when the founders of the historical school of 
jurisprudence were coming to the front, and the enthusiastic 
gratitude men felt towards its author for the store of new 
material which it laid open to them, have led to his eleva- 
tion to a higher pinnacle than his actual merits altogether 
warrant. 

As a jurist Gains cannot be put on the same level with 
Labeo or Julian, Ulpian or Papinian. It may be owing to 
his having been only in the second rank that his name 
never occurs in the pages of his contemporaries and succes- 
sors; men who sat in the imperial council and responded 



* E.g,^ MommBen, " Gains ein ProvmciAljarist/' in Bekker und Mu(her'9 
Jahrb., vol. iii. (1859), p. 1 9q. ; Blnme, in the Z. /. RG.f vol. iii. (1864), 
p. 452 8q,; Knntze, Ver ProvineicUjurist OaiuM yna^efueliafUich cibgueh&tzi, 
Leipsic, 1883. 

' E.g., Hiuchke, in the Z.f. ItO., vol vil (1868), p. 161 tq., and in the 
introduction to his 4th edition of Gains. 

^ Karlowa, RSm, JtO., vol. L p. 722. See Roby, IrUroduetion, p. dzxv. fj- 

X 
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ex auctoritcUe prindpis were unlikely to quote one who, 
however skilful and successful as a teacher, yet had neither 
experience as a practitioner nor great reputation as a specu- 
lative jurist. All his writings seem to have had an educa- 
tional aim, — his commentaries on the XII Tables, on the 
sedilian edict, the provincial edict, and the Lex Julia et 
Papia Poppaea^ his selected titles from the urban edict, his 
monographs on testamentary trusts, dowries, verbal obliga- 
tions, and the Tertullian and Orphitian senatusconsults, his 
libri aureorum^ Ac. The last-mentioned, — Rerum quotidiana- 
mm sive aureorum libri VII^ — a repertory of the law on 
matters of everyday occurrence, seem to have borne a cer- 
tain relation to his Institutions, travelling over the same 
ground but in greater detail, and taking up many of the 
matters which were not deemed suitable for the elementary 
treatise. The passages preserved in the Digest are models 
of exposition. But they display little constructive talent. 
In this respect Gains compares unfavourably with Julian. 
His tread is firm where his ground is sure, but he manifests 
timidity and hesitation as he approaches controversy. Not- 
withstanding these defects, however, his Institutes cannot 
be too highly valued. Criticism may detect in them a 
few historical ^ and even some doctrinal errors ; but these 
shrink into insignificance in view of the wealth of instruction 
about branches of the law of the republic and early empire 
which their pages afibrd.^® 

Q. Gervidius ScaBvola was later than Gaius. He seems 
to have commenced his career in the reign of Antoninus 
Pius, to have been in his prime in that of Marcus Aurelius, 
in whose council he sat,^^ and to have been still engaged in 

' See Lotmar, Kxit, Studien in Sachen der CoiiUrv.vindieiUion (Munich, 1878)* 
pp. 10-22, 53-57 ) Kuntze, as in note 2. 

^^ The literature on the feubject of Gaius is overwhelming ; the latest treatise 
is that of Glasson, £tude «tlr Gaius, &&, 2d ed., Paris, 1 885. 

'^ From what Capitolinus says (Marc, 11), it is probable that Scevola was 
one of the emperor's pretorian prefects. 
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his profession in the early years of Septimius Sevems. He 
was that emperor's instmctor in law, and at the same time 
had Papinian as a pupil. With his successors he had great 
reputation as a consulting counsel ; and many of his clients, 
to jndge from his Digesta and Qtutestiones^ seem to have 
been in the Greek-speaking provinces. His Questions, 
otherwise responses, are very brief and pointed, and the 
answers sometimes without reasons. The same species facti 
. — one may say the same case — that is recorded in them 
frequently reappears in his Digesta^ but treated more fully 
and argumentatively. The latter work, however, is not 
exclusively devoted to case law, but contains a considerable 
amouiit of doctrinal exposition of a high order, that justifies 
the compliment paid to ScsBvola by Arcadius and Honorius 
as prudentissimiLS juriscorisuMorvmi}^ 

Section 63. — Papinian, Ulpian, and Paul. 

iEmilius Papinianus ^ is supposed to have been a native 
of Phoenicia. Trained under Scsevola, he was already 
advoccUus fisci under Marcus Aurelius, and became master 
of requests (magister libellorum, § 60) and afterwards prsB- 
torian prefect under Septimius Severus. He is said to 
have been connected with the latter emperor by marriage, 
and was certainly one of his most intimate and trusted 
friends. He accompanied Severus to Britain ; and an enact- 
ment in the Code, dated from York in the year 210, may 
not unreasonably be imputed to his pen.^ The emperor 
before his death committed to him the charge of his two 
sons; but he was unable to prevent the murder of the 
younger, and his refusal to defend the act led to his own 
assassination by order and in the presence of the elder. 

" Co<L Theod., iv. 4, 3, § 3. 

^ See JSL Spart., Carac^ 8 ; Ev. Otto, Papinianutf Hve de vita, &c., Leyden, 
1718 ; Roby, Introduction^ p. cxcL «3. ' Ood, iiL 82 1. 
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The words put into his mouth in his answer to Caracalla — 



that to defend the murder of the innocent was to slay him 
afresh — ^were characteristic of Papinian, whose integrity and 
high moral principle were as remarkable as his eminence in 
law. It may be that the one helped the other ; and the 
criticism has been passed upon him that, if he was the 
prince of jurists, it was because he knew better than any 
of his contemporaries how to subordinate law to morals. 
His principal works were his collections of Qtiaestiones 
(thirty-seven books) and Responsa (nineteen books). His 
younger contemporaries Ulpian and Paul seem to have been 
somewhat envious of his reputation, and to have annotated 
many of his opinions with considerable freedom. But 
posterity judged between them ; and first (Tonstantine in 
321, and afterwards Theodosius and Yalentinian in 426, 
refused to allow the '^ notes " to be cited in the tribunals in 
derogation of Papinian. Justinian is even more lavish in 
his encomiums on his genius than any of his predecessors 
on the throne ; splendidissimtiSy actUissimvSy disertissimttSy 
sublimisdmibSy aro<p(iTaT09, merito ante alios excellenSy being 
amongst the epithets in which he indulges. Modem criti- 
cism, so fond of applying new standards to a man's measure- 
ments, endorses the verdict of antiquity in so far as it places 
him far above his fellows in respect of the liveliness of his 
conceptions of right and wrong. He has no equal in the 
precision with which he states a case, eliminating all irrele- 
vancies of fact, yet finding relevancies of humanity that 
would have escaped the vision of most ; and without parade, 
and as it were by instinct, applying the rule of law as if it 
lay on the surface and was patent to the world. No man 
was ever more worthy of the privilege of responding ex 
avctoritaie priTicipis, and no man ever displayed a higher 
sense at once of the power it conferred and the responsi- 
bility it imposed. 

Domitius Ulpianus and Julius Paulus made their first 
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appearance in public life as assessors in the auditoriv/m of 
Papinian and members of the council of Septimius Severus ; 
and in the reign of Caracalla were the heads of two minis- 
terial offices, — the records and the requests. Ulpian was of 
Tyrian origin ; which may account for the intimate rela- 
tions that arose between him and Alexander Severus, whose 
mother, Julia Mammaea, was from Phoenician Syria. Helio- 
gabalus had deprived him of his dignities and expelled him 
from Kome ; but on the accession of Alexander, then only 
about sixteen years of age, he was at once reinstated, be- 
came the emperor's guardian, was appointed prsBtorian prefect, 
and virtually acted as regent. His curtailment of the pri- 
vileges conferred on the prsstorian guard by Heliogabalus 
provoked their enmity ; again and again he narrowly escaped 
their vengeance ; till at last in the year 228, in the course 
of a riot between the soldiery and the populace, the former 
one night found their way into the palace whither Ulpian 
had fled for shelter, and slew him almost in the arms of the 
emperor. It is not surprising to find that the cares of 
government interfered with his Uterary work ; for, great as 
it was, it seems almost entirely to have been executed before 
the accession of Alexander. There was a commentary on 
the juB civile (" ad SdbinurrC') in over fifty books ; one on the 
Edict in more than eighty books ; collections of Opinions, 
Responses, and Disputations ; books of Rules and Institu- 
tions ; treatises on the functions of the different magistrates, 
one of them {de officio proconsulis libri X) being a compre- 
hensive exposition of the criminal law ; besides monographs 
on various statutes, on testamentary trasts, and so forth. 
The characteristic of the greater treatises is doctrinal exposi- 
tion of a high order, flavoured with judicious criticism, and 
marked by great lucidity of arrangement, style, and lan- 
guage ; throughout they bear evidence of the extent of his 
indebtedness to his predecessors. The quasi-philosophical 
observations in which he indulges in his Institutions are 



328 JULIUS PAULU& [sect. 64. 

superficial ; but otherwise his compendia are models of con- 
ciseness, while free from inelegance. His works altogether 
have supplied to Justinian's Digest about a third of its 
contents, and . his commentary on the Edict of itself nearly 
a fifth. 

Paul, who seems to have been in youth a pupil and in 
riper years an admirer of Scaevola's, had a literary career 
very much like that of Ulpian ; it was extremely prolific 
until, as the latter's successor, he became Alexander's prse- 
torian prefect, but happily was not altogether interrupted 
by the cares of government. The range of both jurists wad 
much the same; Paul, however, contenting himself with a 
shorter commentary on Sabinus than Ulpian, though going 
far beyond the latter in the number of his monographs, 
some of which were devoted to the exposition of points of 
procedure. He was more many-sided than Ulpian, quite 
as acute, and perhaps more subtle. Modestine, who was 
a pupil of Ulpian's, speaks of the two as Kopv<p(uoi tS>v 
vofjLucwv ; and some of the later emperors, oblivious of Labeo 
and Julian, bestow on Paul epithets that seem to give him 
rank only second to Papinian. But he failed in two qualities 
in which Ulpian excelled, — precision of statement and clear- 
ness of diction; and it is not surprising, therefore, to find 
that his writings contributed to the Digest only about a fifth 
of its bulk as against Ulpian's third. 

Section 6i. — Modeshne and the Post-Severan Jurists. 

Herennius Modestinus, a native of or closely connected 
with one of the Greek-speaking provinces, and a pupil of 
Ulpian's, merits special attention for no other reason than 
that he is put by the Valentinian Law of Citations (§ 78) 
on the same distinguished platform as Gaius, Papinian, 
Ulpian, and Paul. There are numerous extracts from his 
writings, some of them in Greek, preserved in the Digest ; 
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but they leave the impression of their author's incapacity to 
take broad views and inclination towards hair-splitting. 
His career began in the reign of Caracalla, and continued 
through that of Alexander and into the turmoils that fol- 
lowed the extinction of the Severan dynasty. He is mentioned 
with esteem in a rescript of Gordian's of the year 239 ; and 
in an inscription of the year 244^ (the year of the accession 
of Philip the Arabian), preserved in the Capitoline Museum, 
his name occurs as one of the arbiters in a question raised 
by a guild of fullers.^ There are only four jurists of later 
date quoted in the Digest, and two of them (Hermogenian 
and Arcadius Charisius) are supposed to have flourished as 
late as the middle of the fourth century. With Modestine 
jural literature in the proper sense seems to have come to 
an end, and general opinion goes the length of affirming a 
complete eclipse of jural talent. This, however, is going 
too far. There are in Justinian's Code and elsewhere about 
300 rescripts of Qordian's six years' reign ; the constitutions 
of the reign of Diocletian, half a century later, if the list of 
them in HsBnel's Index ^ be correct, number about 1200 
or 1300, far more than nine-tenths of them rescripts ; 
and even in some of the intermediate reigns, e.^., those of 
Philip the Arabian and Yalerianus and Gallienus, the num- 
ber is not inconsiderable. Many of those rescripts are of 
great merit, and not inferior to the ordinary run of the 
Responses of an earlier period. This could not have been 
the case had jurisprudence passed on the death of Alexander 
Severus into such utter darkness as is commonly supposed. 
That there was a serious change for the worse is unques- 
tionable ; otherwise there would hardly have been such a 
cessation of literary activity, contemporaneously with the 
discontinuance of the practice of responding. The latter is 

^ Printed in Bruns, p. 259. 

' The Index Legum appended to Hseners Chrpus leg. ab imp, rom. ante 
Juitinianum latarum, Leipsic, 1857. 
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to be accounted for by the growth of absolutism. It was 
no longer patented counsel that responded under imperial 
authority ; the emperor himself was now more than ever 
resorted to as the fountainhead of authoritative interpreta- 
tion ; and the imperial consistory drew within it, to aid tiini 
in his labours, all that remained of the skilled representa- 
tives of jurisprudence.' 

Section 65. — Remains of the Jdrisfrddence of 

THE Period. 

The principal repository of what remains of the juris- 
prudence of the first three centuries of the empire is the 
Digest of Justinian (§ 84), the imperial rescripts being 
largely embodied in various collections of the later empire^ 
as well as in Justinian's Code. A considerable number cT 
passages firom the writings of Gains, Papinian, Ulpian, and 
Paul are to be found also in the Collatio, the Vatican Frag- 
ments, and the Constdtatio (§ 81). In addition to them we 
have from other quarters three texts of great importance, — 
the Institutes of Qaius, part of a work of Ulpian's, and 
Paul's Sentences, together with some lesser ones and a few 
isolated fragments.^ 

An abridgment of the Institutes of Gains in two books is 
contained in the Lex Bomana Vidgothorum (§ 82).* It was 
well known to be an abridgment because of the existence of 
passages from the original text in the Collatio and in Jns- 
tinian's Digest. It was also well known that the original 
had not only been compiled and employed by its author for 
educational purposes (although opinions diflfered very widely 

' See on this subject Hofmann, " Der Verfall der rom. Rechtswissenschaft," 
in his Krit, Studien im Rom, Rechte (Vienna, 1885), p. 8 9q. 

^ See a connected account of the remains of the jurisprudence of the classical 
period in Karlowa, Rom, RO,, vol. i. § 92. 

' First edited apart from the Lex Romano, in 1525 ; the last edition is that 
of Bocking (Bonn, 1831), in the Cor^, jur. rom, arUejtutinianei, 
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as to its date), bat that it had been in use as the elemen- 
taiy text-book in law from the time of the establishment of 
the Constantinople school in 425 down to that of Justinian's 
reforms of 533. Great, therefore, was the regret that had 
often been expressed that so valuable a monument had been 
lost ; and great consequently the rejoicing over the happy 
chance that unearthed a copy of it in the chapter library at 
Yerona. Scipio Maffei, in the middle of last century, in 
describing some of its manuscript treasures, referred to and 
printed a stray leaf that dealt with the subject of interdicts ; 
but it was not much noticed by lawyers, and was for the 
first time discovered (by Haubold) to be a passage from the 
long-lost Gains in the year 1816. Almost at the same time, 
by a curious coincidence, Niebuhr, passing through Yerona, 
and devoting a day or two to the library, came upon a 
palimpsest of the Epistles of St. Jerome, underneath which 
he detected what he conjectured to be a treatise of Ulpian's, 
but which Savigny, to whom Niebuhr communicated his 
discovery, along with the leaf de interdiciis and a leaf from 
the palimpsest, at once pronounced to be the work of Gains.' 
Further investigation revealed it to be the very copy of his 
Institutes from which the stray leaf referred to had been 
extracted, — a large quarto of 127 leaves, written apparently 
in the fifth century. Commissioners were at once deputed 
by the Berlin Academy to make a transcript, and in 1820 
the work was printed under the editorship of Goschen. It 
was very incomplete ; for some thirty pages of the MS. were 
entirely or to a great extent illegible, owing partially to the 
action of the chemicals on the parchment where the monks 
had destroyed the surface with pumice-stone. A revision 
of it was made two years later by Blume ; unfortunately his 
reckless use of more powerful agents than G5schen had ven- 
tured to employ obscured far more than it revealed. Edition 

' Savigny's aoooimt of the disooyerj, embodying Niebuhr's letter to him, ia 
in the Z.f,ge$eh. JtW., voL ilL (1817), p. 129 sq. 
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after edition of the text followed in tolerably rapid sucoes- 
eion ; each new editor offering his own contribution of oon- 
jectural readings towards amendment of errors and filling 
np of gaps. The wildness of some of their suggestions con- 
vinced the more reflecting of the necessity of bringing the 
critics back to the MS. itself. Booking set to work to pre- 
pare a facsimile ; bat it was only of the transcripts made 
years before by Goschen and Blnme.^ This was insofficdent ; 
so the Berlin Academy again took the matter in hand, and 
commissioned Studemund to proceed to Verona and prepare 
a fresh transcript of the MS. itself. He spent there several 
months of 1866, 1867, and 1868 ; and when his transcript 
was completed a fount of type was cast for him at the ex- 
pense of the Academy, representing as closely as possible 
the letters and other marks in the original, wherewith he 
was enabled in 1874 to produce his Apographum} It is of 
the same size as the original, and represents line by line and 
letter by letter all that Studemund was able to decipher; 
doubtful words and letters being in fainter type, what 
Goschen had read (before Blume's chemicals had made pas- 
sages undecipherable) being also in faint type but enclosed 
in square brackets, and thosis that no one had ever been able 
to make out being left blank. This magnificent and con- 
scientious reproduction will probably remain the basis of 
every reliable edition of Gains for many years to come.* 
But it has already received its first supplement, — the result 

* Oai ImL Cod. Veron. Apographum ad Ooeseheni HoUwegi Muhmii iehedat 
eompositum . . . puHicavit Ed. Booking, Leipsic, 1866. 

' Oaii InHibitum'um Cod. Veron, Apographum . . . edid. Goilelmus Stade- 
mnnd, Leipsio, 1874. 

* There have been publiBhed since 1874, and based upon it, editions by 
Polenaar (Leyden, 1876), Eriiger and Studemund jointly (Berlin, 1877, 2d ed., 
1884), Buschke (his 4th, Leipsic, 1879), Muirhead (Edinburgh, 1880), Gneist 
(Leipsic, 1880), Dubois (Paris, 1881), Abdy and Walker (their 3d, Cambridge, 
1885, which, however, contains no mention of the new readings published by 
Studemund in 1884). Dubois reproduced the Apographum more literally than 
the others. He offered no conjectural restitutions of his own, but appended in 
footnotes and frequently criticised those suggested by previous editors. 
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of a fresh inspection and chemical treatment of the MS. by 
Studemund and Kriiger in the years 1878 and 1883, which 
has enabled them (1) to add considerably to the deciphered 
matter, and . (2) to negative with certainty the accuracy of 
some of the restitutions of undeciphered passages previously 
proposed/ 

In 1549 there were first published in Paris by Bishop 
Jean Dutillet, from a manuscript in his possession, what 
bore to be a portion of a work of Ulpian's. The MS. soon 
afterwards disappeared ; but its identity with one presently 
in the Vatican Library is now generally admitted.® It 
opens with the words " Incipiunt tituli ex corpore Ulpiani." 
Modem criticism has satisfactorily established that the titles 
which follow are from an abridgment of Ulpian's Liber sing. 
Regvlarum, executed soon after the year 320, by simple 
excision of matter no longer applicable to the then state of 
the law, but without further corruption of the text.* It is 
a sort of vade-mecum for practitioners, rather than an insti- 
tutional book ; every line almost embodying a doctrine, in 
language of unparalleled perspicuity. It follows pretty much 
the order of Gains ; incorporating, however, various matters 
which he had purposely omitted, such as the law about 
dowries, the provisions of the Julian and Papia-PoppsBan 
law, and so forth. Unfortunately a large part of it is lost, 
for the manuscript ends abruptly with the law o{ succession ; 
so that we are deprived of the rules about obligations and 
actions, of which a few sentences are preserved elsewhere. 

' Su^plemenia ad Codieii Veron. Apographum Shtdemundianum conpomU 
Gnil. Studemund. They are printed in facsimile in the introduction to, and 
embodied in the text of, Krttger and Studemund's second students' edition of 
Gains (Leipsio, 1884). This edition forms the first volume of Kriiger, Mommsen, 
and Studemund*8 CblleoHo lihrorum jurit antejtutiniani in umm ieholam^iL 

• Savigny, " Ueber d. Vatikanische MS. des Ulpian," in his Verm, SehrifL, 
vol. iil p. 28 tq, 

' Mommsen, ''De Ulpiani Regularum libro singular!," in Booking's 4th 
edition (Bonn, 1855) ; Kriiger in the preface to his edition of Ulpian (as in 
note 10), p. 1 tq. 
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All the modem editions are based upon a facsimile of the 
Vatican MS. made in 1855.^<> 

The collection which passes by the name of Paul's 
Sentences (Julii Fault libri V SerUentiarum ad flium) is in 
this sense a compilation, — that, while the whole of it is 
froni the treatise so designated, yet its parts are collected 
from a variety of intermediate sources. The original, which 
was also a vade-mecum for practice, more detailed and more 
complete than XTlpian's, and arranged in the order of Julian's 
Edict, was held in the very highest estimation in the third 
and fourth centuries ; and alike by an enactment of Constan* 
tine's of the year 327- and by the Yalentinian Law of Cita- 
tions of 426 was declared as authoritative as any imperial 
constitution.^^ The pre-eminence thus conferred upon the 
Sentences explains how it was they found a place in the Lex 
Bomana Visigothorum (§ 82), but greatly abridged by the 
omission of all that the compilers judged to be no longer of 
practical value. Some of the later MSS. of the Yisigothic 
collection contain passages which are not in the earlier 
ones ; but the chief sources of the augment of the text are 
Justinian's Digest and the CollatiOj the Vatican Fragments 
and one or two other collections also aiding to some extent. 
The result is a reconstruction of the five books, each divided 
into rubricated titles, altogether of about three times the 
bulk of the remains of Ulpian's Rules. This is so at least in 
Kriiger's edition, where the additions from the Digest, &c., 

^^ Ulpiani Itber ting, Regvlarum Cod. VaL exempL cur. Ed Bocking, LeipBte, 
1855. Of the subsequent editions may be mentioned Vahlen's (Bonn, 1856), 
KrUger's (in vol. ii of the Collection &c., mentioned in note 7* Leipsic, 1878), 
Huschke's (in the 4tb ed. of his Jurisprudentia arUejustintanOy Leipsic, 1879, 
p. 547 tq.), Muirhead's (appended to his Oaiut^ Edinburgh, 1880), Gneist's 
(in the 2d ed. of his Syntagma Inatitutionum^ Leipsic, 1880), and Abdy and 
Walker's (appended to their OaitUf Sd ed., Cambridge, 1885). 

^^ Says the ContuUatio [infraf § 81), viL 8, — " . . . secundum sententiam 
Pfiuli juridici, cujus sententias sacratissimorum prinoipum scita semper vali- 
turas ac divalis constitutio declarant." It was probably in consequence of 
the authority thus accorded to them that in one or two MSS. they are called 
Pauli Reeeptae Sententiae. 
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are printed as part of the text ; some editors, however, as, 
for example, Hnschke, content themselves with a simple 
reference to these in what they consider their appropriate 
places, and print in extenso no more than is found in the 
manuscripts of the Visigothic collection.^ 

Of less importance than the three treatises described 
above, though still of considerable value to the jurist, are 
the four following : — (1.) Some remains of the Notae juris of 
Valerius Probus, who was of the time of Nero, Vespasian, 
and Domitian, — explanations of the meanings of single 
letters occurring in laws and plebiscits, in the practice of the 
jus civiUy in the legis actionesy and in the perpetual Edict. 
A.T.M.D.O., for example, is interpreted — "aio te mihi dare 
oportere ; " B,E,E.P,P, V.Q.L, — " bona ex edicto possideri 
proscribi venireque jubebo," and so on to the number of 
over 150 notas. The most authoritative edition is that of 
Mommsen, in Keil's collection of the Grammatici Latini}^ 
(2.) Vobcsii Maeciani assis distributio, a tractate on money, 
weights, measures, and the usual modes of dividing an in- 
heritance, written in the time of Antoninus Pius or of Mar- 
cus Aurelius. Here also the authoritative edition is by 
Mommsen, in the Transactions of the Saxon Academy.^^ (3.) 
What is known as the Fragmentum Dositheanum de manu- 
missionibuSy — a passage from a school-book, dating from the 
year 207, which the master (Dositheus) was in the habit of 
setting to his pupils for translation. Its original is attri- 
buted by some to Pomponius, by others to Cervidius ScsBVola, 
by others again to Gains, Ulpian, or Paul.^* (4.) The so- 

^' The editions are numerous ; but it is enough to refer to the two men- 
tioned in the text. Kriiger's (of 1878) is in vol iL of the CuiUeetio librorumf 
&C., cited in note 7 ; and Buschke's in the JuritpruderUia arU^uUiniana, 
cited in note 10. 

u Also printed in the CoUectio, kc, p. 141 sq., and Buschke, 2.0., p. 129 sq, 

'^ Printed in Buschke, 2.e., p. 409 tq, 

^ Printed in vol. iL of the CoUedio, &c., p. 149 tq., and in Buschke, 
Lc, p. 422 tq. On the different opinions about it see Karlowai Rank £0., 
p. 764 tq. 
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called Fragmentum de jurefisd. This was foand by Niebuhr 
in the chapter library at Verona at the same time that he 
discovered the MS. of Gains. There is difference of opinion 
as to its date and authorship ; most critics attribute it to 
Paul ; but Huschke thinks it Ulpian's, while some jurists 
regard it as not earlier than the time of Diocletian. It was 
first edited by Goschen in 1820, along with Gains. Krliger 
made a new transcript of the MS. in 1868; his facsimile 
forms the basis of all the later editions.^^ 

In addition to the above there exist a line or two from 
Pomponius about the indivisibility of servitudes, first pub- 
lished in 1536, from a MS. that had belonged to one of the 
Scaligers ; ^^ a sentence from the first book of Papinian's 
Besponsa on the subject of agreements between husband and 
wife, which forms the conclusion of the Lex BamaTia Vid" 
gothorvm ; ^® a couple of parchment sheets much decayed, 
brought from Upper Egypt in the year 1878, and now in 
the Berlin Museum, which contain extracts from the fifth 
book of Papinian's Besponsa^ with some notes by Ulpian and 
Paul ; ^^ other four tattered parchments from the ninth book 
of Papinian's Besponsay obtained from Egypt about the same 
time, and now in the museum of the Louvre;*^ some pas- 
sages from Ulpian's Institutions, discovered by Endlicher in 
1835 in the imperial library at Vienna, on a parchment 
which formed the cover of a papyrus manuscript De Trini- 

^^ Fragmentum de jure fieci edidit Pauhu Krueger, Leipsic, 1868. See 
CoUectiOf &c., YoL ii. p. 162 eq.; Huschke, 2.e., p. 615 tq. 

^7 CoUectiOf &c., vol. ii. p. 148 ; Huschke, Z.c, pi 146 sq, 

18 CcilectiOy &c., voL ii. p. 167 ; Huschke, ic, p. 433. 

1* First oommunicated to the Berlin Academy by Kriiger in 1879 and 
1880 ; and since then, along with the parchment referred to in note 24, the 
subject of several papers, for the principal of which see references in Karlowa, 
Rom^ HO., pp. 765, 766, notes. It is remarkable that in the parchments the 
red letters of the rubrics are perfectly preserved, while the black letters of the 
text are to a great extent eaten out. 

^ First published by Dareste in 1883 in the Nouv. Hev. HUL, p. 361 tq., 
and since commented by Alibrandi, Huschke, Kriiger, Esmein, &c. ; see Kar- 
Iowa, 2.C., p. 768, and Nouv. Rev. HUt, vol x. (1886), p. 219. 
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sd' tote ; ^^ a passage from the second book of Paul's Institutions 

in Boethius on Cicero's Topics ; ^ a couple of sentences of 
Modestine's, the one (from the first book of his Rules) pub- 
lished in 1573 by Kerre Kthou from a MS. of his father's, 
and the other taken from Isidore's Differentiae ; ^ finally, a 
fragment of uncertain authorship dealing, inter alia, with 
the condition of dediticians, now in the Berlin Museum, 
having been obtained from Egypt along with the Papinianian 
pcurchments above mentioned.^ 

^ CoUeeiiOf &a, toL ii. p. 157 tq.; Huschke, Z.O., p. 601 sq. See eIbo note of 
critical papers on them in Karlowa, Lc, p. 772. 

** CoUeetiOf kc, vol. ii. p. 160 ; Huschke, l.e.f p. 546. 

'^ CkHeettOt &c, vol. ii. p. 161 ; Huschke, Le., p. 626. 

M Communicated to the Berlin Academy by Mommien in 1879. See 
mpra, note 19, and infroy § 66, note 2. 
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CHAPTER THIRD. 
SUBSTANTIVE CHANGES. 

Section 66. — Citizenship, Junian Latinity, and 

Peregrinity. 

One of the achievements of the legislation of Augustas was 
the recognition of a class of freemen intermediate between 
citizens and peregrins, who got the name of Junian latins.^ 
It came about in this way. Augustus was of opinion, and 
doubtless rightly, that one of the causes that had contributed 
to the social and political corruption of the later republic 
was the degradation of the burgess-class by the admission 
into their ranks of enormous numbers of enfranchised slaves. 
Prior to his legislation every freedman regularly manu- 
mitted became a citizen as a matter of course, although not 
qualified for enrolment in any but one of the four urban 
tribes. The Aelia-Sentian law of 4 A.D. was passed in order 
to render the attainment of citizenship 'by manumission a 
matter of greater difficulty. Before its enactment there 
were three regular modes of enfranchisement (legitimae 
manumissiones) known to the law, viz., (1) entry of the 
slave's name in the census-list as a freeman, (2) formal act 
in presence of the praetor (man. vindictd), and (3) testamen- 
tary grant of freedom ; but there were also various irregular 
modes, such as a written declaration addressed to the slave 

1 Fragm, Dotith. (mpra, p. 388), §§ 6-8 ; Vangerow, Ueber die Latini Juni- 
ani, Marburg, 1838 ; Gantarelli, ** I Latini Juniani," in the Archiv, Oiurid., 
vol. xxiz. (1882), p. 3 tq., voL xxx. (1888), p. 41 »q.; and the works cited 
Mupra, § 57t note 4. 
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by his owner, an invitation from the latter to the slave to 
take a place at table, informal grant in presence of friends, 
&c. Only the legitimae manumissiones could make the freed- 
man a citizen, and that only if the mannmitter was his 
quiritarian owner ; irregular manumissions, and even a regular 
one proceeding from a mere bonitarian owner (p. 270), were 
de jure ineffectual, although de facto enforced by prastorian 
intervention. 

The leading provisions of the amending enactment were 
these : — (1) that all manumissions in fraud of creditors 
should be null, with this qualification, — ^that an insolvent 
might institute one of his slaves as his testamentary heir, 
for the purpose of avoiding the disgrace of post mortem 
bankruptcy; (2) that manumission by an owner under the 
age of twenty should not have the effect of making the 
freedman a citizen unless it was accomplished vindictd, and 
for reasons that had been held sufficient by a court of 
inquiry established for the purpose; (3) that manumission 
of slaves under thirty years of age, in order to make them 
citizens, required to be under the same two conditions; 
(4) that slaves who had suffered criminal punishment or 
been otherwise disgraced should not under any circum- 
stances become citizens on manumission, but should rank 
only as dediticians, incapable of ever in any way attaining 
citizenship, and subject to other serious disabilities both 
in public and private life.^ In aid, however, of a freedman 
under thirty, whose want of citizenship was due to nothing 
but the neglect of official approval of his manumission or 
its performance otherwise than viTuli^ctd, it was provided that 
if he married a woman who was either a citizen, or a colonial 
latin, or of his own class, declaring at the time, in presence 
of a certain number of witnesses, that he was doing so in 

3 See Znbli, Ik L, Adia Smtia, Leyden, 1861 ; Brinz, Die Freigdauenen d- 
L. Adia Smtia u. dot Berliner PragmerU wm d, Deditieiem, Freiburg, 1884. 
(The Fragment alluded to is that mentioned in the end of last section.) 

Y 
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terms of and in order to hare the benefit of the statate, 
then, on a child of the marriage attaining the age of twelve 
months, he was entitled to go to the prastor or a provincial 
governor, and, on proof of the facts, obtain from him a 
declaration of citizenship, which enured to wife and child as 
well, if the former was not a citizen abeadj.' 

Bat a question not unnaturally presented itself as to what 
was the real condition of the manumittee before he had thus 
acquired citizenship. Was he slave or firee ? It is usoallj 
said that he was de jure the former, but d& facto the latter ; ^ 
(although de jure slavery is hardly consistent with the recog- 
nition of the possibility of marriage between him and a 
woman who might even be a citizen). The Junia-Norban 
law of 19 A.D. was passed to settle the question.' It did so 
by declaring that the condition of those freedmen under 
thirty whose manumission had not been both sanctioned by 
the council and accomplished vinduM was to be similar to 
that of the colonial latins (§ 51) ; and, partly by the Junian 
law itself and partly by subsequent legislation, the same 
status seems to have been conferred on all freedmen, except 
those falling under the class of dediticians, who failed to 
become citizens because of the irregularity of their enfiran- 
chisement. Hence arose that Junian latinity which figures 
so largely in the pages of Gains and Ulpian. It had this ad- 
vantage,— that it was convertible into citizenship in a variety 
of ways, e.g,y the exercise for a certain length of time of some 
trade, craft, or calling from which the community derived 
benefit, renewal of the enfranchisement in such a way as to 
overcome its defects, imperial grant, and so forth.^ While 

' This was technically causae prohatio ex Ugt Aelia Sentia (Gai., L 29) ; and 
to acquire citizenship in this way was ex L Adia Sentia ad civiUUem pervenire 
(Gai., iii. 78). 

* " Ex jure Quiritium servi, sed auxilio praetoris in libertatis forma 8er> 
vati " (Gai., iil 66). 

'^ There is controversy as to the date of the Junian law and Its relation to 
the Aelia-Sentian one. See § 57, note 4. 

• Gai, i §§ 32-34 ; Ulp., iii §§ 1-6. 



SECT. 66.] CONDITION OF JUNIAN LATINS. 339 

a man remained a latin he had commercium^ and therefore 
might be a party to a mancipation and hold property on a 
quiritarian title.^ Bat he conld not make a testament;^ 
and, thongh he might lawfully be instituted heir or appointed 
a legatee under one,^ yet the statute did not allow him to 
take the inheritance to which he had been instituted or the 
legacy bequeathed to him unless he converted his latinity 
into citizenship within a certain limited period.'^ Having 
no potedas over his children, they could not succeed him 
on his death either as 8ui fieredes of the jvs civile or liheri of 
the prsetor's edict. But for the Junian law, conferring de 
jure freedom on the manumittee, there would have been no 
difficulty in determining what was to be done with his 
estate after his decease. Before its enactment he was still 
de jure a slave, and all that belonged to him in law no more 
than pecuHurrif the property of his manumitter, to whom it 
reverted on the fireedman's death. The Junian law expressly 
reserved the manumitter's right to it as a qttctsi peetdiv/m ; 
he took his latin's estate on his death, not, liowever, as his 
heir, but as his owner, whose right in it had only been 
suspended during the freedman's lifetime.^^ This is the 
explanation of the memorable dictum of Justinian (who 
abolished Junian latinity), that, though a latin went through 
life as a freeman, yet with his last breath he gave up both 
life and liberty." 

It must have been between the years 212 and 217 that 
Caracalla published his constitution conferring citizenship 

' TJlp., xix. 4. • Gal, I. 23 ; Ulp., xx. 14. 

» Ulp., xxii 8. 

^ GaL, iL §§ 110, 275 ; Ulp., xvii. 1, xxil 8, xxv. 7. Bat he mij^hi, aa a 
latin, take an inheritance or a legacy under a soldier's testament, or a testa- 
mentary tmst gift eTen from a civilian. 

11 Gai., iii. 50. 

^ Jnst., Inst, iii. 7, § 4. So fnlly recognised was the old owner's rever- 
■ionary right, and so completely a Tested interest, that he might transfer it 
inter vivot or bequeath it to a legatee (Gai., iL 195). This is what is meant 
by Ugatum latini in the passage referred ta 
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on all the free inhabitants of the empire." Far-reaching 
as were its consequences, the primary purpose was purely 
fiscal. Augustus had imposed a tax of five per cent, on 
inheritances and bequests, except where the whole succes- 
sion was worth less than 100,000 sesterces, or the heir or 
legatee was a near kinsman of the deceased .^^ It was con- 
tinued by his successors, and was very profitable, thanks to 
the propensity of the well-to-do classes for single blessed- 
ness, followed by testamentary distribution of their foitanes 
amongst their friends. But it affected only the successions of 
Roman citizens ; ^^ so that the great mass of the provincial 
population escaped it. Caracalla, being needy, not only 
increased it temporarily to ten per cent., but widened the 
area of its operation by elevating all his free subjects to the 
rank of citizens. The words of Ulpian are very inclusive, — 
" In urbe Romano qui sunt . . . cives Romani efiecti sunt ; " 
but there is considerable diversity of opinion as to their 
meaning, caused by the fact that peregrins are still men- 
tioned by some of Caracalla's successors. The reasonable 
interpretation is that the enactment conferred citizenship on 
the Junian latins and on all the emperor's peregrin subjects 
except Aelia-Sentian dediticians ; and the boon, as a matter 
of course, enured to their descendants. But it did not 
exclude the possibility of peregrins in the future, when 
persons who were not citizens became subject to Rome, as 
happened to some extent in the course of the third century. 
And although aU the Junian latins living at the date of the 
enactment in virtue of it became citizens, the class must at 
once have begun to form again in consequence of manumis- 
sions that were not in all points in accordance with the 

^ Dio Cftss., Ixxvii. 9 ; UIp., in Dig., L 5, fr. 17. Justinian {Nov, 78> 
cap. 5) attributes it erroneously to Antoninus Pius. 

^* The Ux Julia de vicesima hereditatum of 6 A.ix See a paper on it by 
Bachofen, in his AutgevodhUe Lehren det Rom, CivilrechU (Bonn, 1848), p. 
322*9. 

" Plin., Panegyr., §§ 86-88. 
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requirements of the Aelia-Sentian law. Limit Caracalla's 
constitution, however, as we may, there can be no question 
of its immense importance. By conferring citizenship on 
the provincial peregrins it subjected them in all their rela- 
tions to the law of Rome, and qualified them for taking 
part in many transactions, both inter vivos and mortis causa^ 
which previously had been incompetent for them. It did 
away with the necessity for the jus gentium as a separate 
positive system. Its principles and its doctrines, it is true, 
survived, and were expanded and elaborated as freely and 
successfully as ever; but they were so dealt with as part 
and parcel of the civil law of Rome, which had ceased to be 
Italian and become imperial. y 

Section 67. — Concession of Peculiar Privileges to 

Soldiers. 

While the period with which we are dealing saw the 
substantial disappearance of the distinction between citizen 
and peregrin, it witnessed the rise of another, — that be- 
tween soldiers and civilians (militeSy pagani)} The peculiar 
position of a soldier, spending the best years of his life in 
camp, far away from home and kindred, with little or nothing 
in common with the private citizen who was occupied with 
the cares of his family, his x)ossessions, and his merchandise, 
on the one hand subjected him to various disqualifications, 
and on the other entitled him to important indulgences. 
He could not, for example, acquire lands in the province in 
which he was serving ; he could not fill any municipal office ; 
neither could he become a surety for another, nor act for 
him as his attorney in a litigation. His service exempted 
him firom undertaking a tutory ; he was relieved from the 
consequences of mistake in law, while a private citizen, with 

^ Kantase {0ur$u8, p. 648 tq.) devotes two or three cbapten to the juM 
militare. 
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opportunities of obtaining advice, was relieved only against 
mistake of fact ; if nnsnccessful in a litigation, his adversary 
was not allowed to deprive him of his last penny ; and on 
his discharge, and as a reward for his service, he often had 
a grant of convbium with any wife he chose to marry, even 
a latin or a peregrin. 

But the most remarkable effluxes of the jus milUare 
were the military testament and the eagtrense pectUium. 
The first set at naught all the rules of the jiis civile and 
the prsetors' Edict alike as to the form and the substance 
of a testament. Julius CaBsar is said to have been the first 
to confer on soldiers the right to test without observing the 
requirements of the common law. His example was followed 
by Titus, Domitian, and Nerva, and from the time of Trajan 
the military testament became a recognised institution. " I 
will give efiect," he Bays, " to the last wills of my faithful 
companions in arms, no matter how they have tested. Let 
them, therefore, make their testaments how they like, let 
them make them how they can ; the bare will (nvda voluntas) 
of a testator shall suffice to regulate the distribution of his 
goods." ^ It might be in writing, by word of mouth, by the 
unspoken signs perhaps of a dying man ; all that was re- 
quired was the will so manifested as not to be mistaken.^ 
And as a man could thus make his testament free from all 
fetters of form, so might he also rescind it, add to it, alter 
it, and renew it. More extraordinary still, — it was sustained 
even though its provisions ran counter to the most cherished 
rules of the common law. Contrary to the maxim that no 
man could die partly testate and partly intestate, a soldier 
might dispose of part of his estate by testament and leave 
the rest to descend to his heirs ab intestcUo,^ Contrary to 
this other maxim — semel heres semper hereSy he might give 

• Ulp. in Dig,, xxix. 1, fr. 1, pr. 

« Gai., il 109 ; Ulp., xidiL 10 ; Just., InsL, il 11, pr. 

^ Inst, ii. 14, 5 ; Dig,, xxiz. 1, 6. 
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his estate to A for life, or for a term of years, or until the 
ocenrrence of some event, with remainder to B.^ Contrary 
to the general rule, a latin or peregrin, or an unmarried or 
married but childless person, might take an inheritance or 
a bequest from him as freely as a citizen with children.^ 
His testament, in so far as it disposed only of bona castrensia, 
was not affected by capitis deminutio minima? It was not 
invalidated by praeterition of sui heredes^ nor could they 
challenge it because they had got less under it than their 
'^ legitim " (p. 250) ; ^ and it was not in the mouth of the insti- 
tuted heir to claim his Falcidian fourth, even though nine- 
tenths of the succession had been bequeathed to legatees.^^ 
Finally, a later testament did not nullify an earlier one, if it 
appeared to be the intention of the soldier-testator that they 
should be read together.^^ 

All this is remarkable, manifesting a spirit very different 
from that which animated the common law of testaments. 
True, it was a principle with the jurists of the classical 
period that the voluntatis ratio was to be given effect to in 
the interpretation of testamentary writings ; but that was on 
the condition that the requirements of law as to form and 
substance had been scrupulously observed. But in the mili- 
tary testament positive rules were made to yield to the 
voluntas in all respects ; the will was almost absolutely un- 
fettered. Boman law in this matter gave place to natural 
law. One would have expected the influence of so great a 
change to have manifested itself by degrees in the ordinary 
law of testaments. Yet it is barely visible. In a few points 
the legislation of Constantine, Theodosius II., and Justinian 
relaxed the strictness of the old rules ; but there was never 
any approach to the recognition of the complete supremacy 
of the voluntas. In the Corpus Juris the contrast between 

» Dig, xxix. 1, 15, S 4. • Gfti., ii §S 110, 111. 
7 Dig., xzvUL 8, 6, § 13 ; Imt., U. 11, 5. 

• /njt, ii. 18, e. ••i>^.t ▼. ii 27, § 1. 

» Dig., xxix. 1, 17, § 4. " Dig., xxix. 1, 19, pr. 
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the testamerUum paganum and the testamentum mUitare 
almost as marked as in the days of Trajan. The latter was 
still a privileged deed, whose use was confined to a soldier 
actually on service, and which had to be replaced by a tes- 
tament executed according to the usual forms of law within 
twelve months after his retirement." 

The pecvlium castrense had a wider influence ; for it was 
the first of a series of amendments that vastly diminished 
the importance of the patria potestas on its patrimonial side. 
In its origin it was nothing more than a concession by 
Augustus to a JUiTisfamilias on service of the right to dis- 
pose by testament of what he had acquired in the active 
exercise of his profession {qiu)d in castris adquisierat)}^ • But 
it soon went much further. Confined at first to JUiifamilias 
on actual service, the privilege was extended by Hadrian to 
those who had obtained honourable discharge. The same 
emperor allowed them not merely to test on their pecvlium 
castrense, but to manumit slaves that formed part of; and 
a little step further recognised their right to dispose of it 
gratuitously inter vivos. By and by the range of it was 
extended so as to include not only the soldier's pay and 
prize, but all that had come to him, directly or indirectly, 
in connection with his profession, — his outfit, gifts made to 
him during his service, legacies from comrades, and so on. 
All this was in a high degree subversive of the doctrines of 
the common law; it may almost be called revolutionary. 
For it involved in the first place the recognition of the right 
of a person alieni juris to make a testament as if he were 
sui juris ; and in the second place the recognition of a sepa- 
rate estate in b, Jiliusfamilias which he might deal with in- 
dependently of his paterfamilias, which could not be touched 
by the latter's creditors, and which he was not bound to 
collate (or bring into hotch-pot) on claiming a share of his 
father's succession. The radical right of the parent, how- 

^ Inst,, ii. 11, pr. » Inst,, ii 12, pr. 
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ever, like that of a mannmitter over his Junian freedman, 
was rather suspended than extinguished ; for, if the soldier- 
son died intestate, the right of the paterfamilias revived ; 
he took his son's belongings, not as his heir appropriating 
an inheritance, bnt as his paterfamilias reasserting his owner- 
ship of a peculium}^ Thus did the law attempt to reconcile 
the privilege of the soldier while he lived with the preroga- 
tive of the family-head after his death." 

Section 68. — The Family. 

All branches of the law of the family underwent modifica- 
tion, during the period, but radical changes beyond those 
already mentioned were comparatively few. The legislative 
efforts of Augustus to encourage marriage, to which persons 
of position showed a remarkable distaste, have already been 
alluded to (p. 304). The relation of husband and wife still 
in law required no more for its creation than deliberate 
interchange of nuptial consent ; although for one or two 
purposes the bride's home-coming to her husband's house 
was regarded as the criterion of completed marriage.^ But 
it was rarely accompanied with raanvs. So repugnant was 
such subjection to patrician ladies that they declined to 
submit to confarreate nuptials; and so great consequently 
became the diflSculty of finding persons qualified by confar- 
reate birth to fill the higher priesthoods, that early in the 

^^ This, however, was altered by Jastinian's 118th Novel, under which a 
father taking any part of a deceased son's estate did so in the character of his 
heir ; see infra, p. 418. 

^ The same principles were afterwards partially extended to the pee%dium 
quasi-eastrente, — the earnings of a fiLiu»famUia$ in the civil or ecclesiastical 
service of the state : see Inst., ii. 11, § 6 ; iL 12, pr. 

^ The references to the necessity in certain cases of ductio ttxoris in dUmum 
mariti have led some French writers to maintain that marriage was regarded 
by the jurists of the empire as a real rather than a consensual contract But 
it was only when one of the parties had died or deserted before they had lived 
together, and the ordinary evidence of completed interchange of consent failed, 
that this proof had to be called in aid as a decisive fact and circumstance. 
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empire it had to be decreed that confarreation should in 
future be productive of manus only ^uooul soucray and should 
not make the wife a member of her husband's family.' 
Mawas by a year's uninterrupted cohabitation was already 
out of date in the time of Gains; and although that by 
coemption was still in use in his time, it probably was quite 
unknown by the end of the period. Husband and wife 
therefore had their separate estates ; the common establish- 
ment being maintained by the husband, with the assistance 
of the revenue of the wife's dowry {dos)y — an institution 
which received much attention at the hands of the jurists, 
and was to some extent regulated by statute. Divorce was 
unfortunately very common ; it was lawful even without any 
assignable cause ; when blame attached to either side, he or 
she suffered deprivation to some extent of the nuptial provi- 
sions, but there were no other penal consequences. 

The relaxation of the bond between parent and child in 
the case of a JlliusfamUias who had adopted a militaiy 
career has already been alluded to. But it was not in his 
case alone that it was manifest; for in all directions there 
was a tendency to place restrictions on the exercise of the 
patria potestas. This was due to a great degree to the hold 
that the doctrines of natural law were gaining within the 
Roman system ; partly also to the fact that the emperors, 
having succeeded to the censorial regimen morum, allowed it 
freely to influence their edicts and rescripts. Exposure of 
an infant was still allowed ; ' but a parent was no longer 
permitted, even in the character of household judge, to put 
his son to death; in fact his prerogative was limited to 
moderate chastisement, the law requiring, in case of a grave 
offence that merited severe punishment, that he should hand 
his child over to the ordinary tribunals.^ His right of sale, 

s Gai., L 186. 

* The e»rliett absolute prohibition of it was bj Valentinian and bis ooUea^es 
in 874, Cbd, viiL 51, 2. 
« Alex. Sev. in ML, viiL 46, 8. 
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in like manner, was restricted to young children, and per- 
mitted only when he was in great poverty and unable to 
maintain them ; ^ while their impignoration by him was 
prohibited under pain of banishment.^ 

Except in the solitary case of a son who was a soldier, a 
paterfamilias was still recognised as in law the owner of all 
the earnings and other acquisitions of his children in pote-* 
state; but the old rule still remained that for their civil 
debts he was not liable beyond the amount of the fund 
he had advanced them to deal with as de facto their own 
(jpecvlium profecticium)^ except when he had derived advan- 
tage from their contract, or had expressly or by implication 
authorised them to enter into it as his agents.^ To the 
party with whom he had contracted a fUiusfamUias was 
himself liable as fully as if he had been a paterfamilias^ 
with one exception, namely, when his debt was for borrowed 
money; in that case, with some very reasonable qualifica- 
tions, it was declared by the notorious Macedonian senatus- 
consult (of the time of Vespasian) that the lender should 
not be entitled to recover payment, even after his borrower 
had become sui juris by his father's death.^ Between a 
father and his emancipated son there was, and always had 
been, perfect freedom of contract; but so was there now 
between a father and his soldier-son in any matter relating 
to the pecvlium castrensej even though the son was in pote^ 
state. What is still more remarkable is that the new senti- 
ment which was operating on the jus civile admitted the 
possibility of natural obligation between paterfamilias and 
fUiusfamUias even in reference to the peculium profectidum; 
which, though incapable of direct enforcement by action, 
was yet to some extent recognised and given effect to indi- 
rectly.'^ 

» Paul, SenL, v. 1, § 1. • Ibid. 

' Gal, iv. §§ 69-74. • Dig., xUv. 7, 89. 

• Dig., xiv. 6, 1. 

^ See Savigny, Da* OhligatununrteJU, vol. i. (Berlix^ 1851), pp. 49, 59. 
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In the matter of gaardiansliip, while the tutory of pnpils 
was carefully tended and the law in regard to it materially 
amended during the period under review, (particularly by a 
senatusconsult generally referred to as the Oraiio divi Severi^ 
prohibiting alienation of the ward's property without judicial 
authority),^* that of women above the age of pupillarity 
gradually disappeared. This change, which was in harmony 
with the disappearance of the husband's ToanuSy was aided by 
the Julian and Papia-Poppasan law (which made release from 
tutelage one of the rewards it offered to fruitful wives), and 
by a Lex Clavdia abolishing the tutory-at-law of agnates ; 
but really was an inevitable result of the recognition of the 
right of a woman to substitute for her tutor-at-law, for her 
testamentary tutor, or for him who had been appointed to 
the office by a magistrate, another of her own .selection, 
who was expected to comply with her wishes, and whose 
co-operation was therefore a mere matter of form, and prac- 
tically a farce. 

The guardianship or curatory (mrd) of minors above 
pupillarity owed its institution to Marcus Aurelius.^^ The 
Plsetorian law of the middle of the sixth century of Rome 
had indeed imposed penalties on those taking undue advan- 
tage of the inexperience of minors, i.e., persons sui juris 
under the age of twenty-five ; and from that time the prae- 
tors were in the habit of appointing curators to act with 
such persons for the protection of their interests in parti- 
cular affairs. But it was Marcus Aurelius that first made 
curatory a general permanent office, to endure in the ordi- 
nary case until the ward attained majority (twenty-five). 
The appointment was made on the application of the minor 

^^ It 18 reproduced by Ulpian in Dig.^ xxvii. 9, fr. 1, § 2. As Severos was 
in Ada at the time (195 A.D.), it must have been communicated to the senate in 
writing, which may account for the constant reference to the oration itself 
Instead of the confirmatory senatusconsult. 

^ Gapitolin., in Mare., 10. See Savigny, Verm, Sehr., vol. ii p. 321 tq, ; 
Huschke, in Z.f, g. MW., voL xiii p. 311 sq. 
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himself; but in practice there was this compulsitor upon 
him to petition for it, — that his tutor refused to proceed to 
account for his administration unless the ex-pupil had a 
curator conjoined with him in the investigation, and who 
might concur in granting the tutor his discharge, thus mini- 
mising the chance of its future challenge. The powers, 
duties, and responsibilities of such curators became a matter 
for careful and elaborate definition and regulation by the 
jurists, whose exposition of the law of guardianship, whether 
by tutors or curators, has found wide acceptance in modern 
systems of jurisprudence. 

V 

SEcnoN 69. — Possession, Property, Real Rights, 

AND ObUGATIONS. 

In all those branches of the law there was much more 
of organic development than radical change. Much was 
written about possession; but all incidentally, and chiefly 
in connection with the possessory interdicts and the law of 
usucapion or prescriptive acquisition of property. In all 
the long list of the writings of the jurists we find no refer- 
ence to a single monograph on the subject; and as the 
principles of possession quoad interdicta and possession qtioad 
usucapionem were by no means identical, and we have no 
absolute certainty that the compilers of Justinian's Digest 
were always careful to remember the distinction between 
them in arranging their excerpts, modem jurisprudence is 
anything but sure of what the general rules of possession 
per 86 really were,^ 

In the law of property (dominium) nothing new of any 

^ Savigny's great work on Poiisession {das Recht de$ Betitzes), first published 
in 1803. underwent great modification at his own hand in subsequent editions. 
Since then the books on the subject are innumerable. Bruns, Ihering, Bekker, 
Demburg, and a host of eminent jurists have written upon it ; and it is not 
too much to say that there is hardly one of Savigny'v positions that has not 
been assailed, while many have been completely overthrown. 
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very great importance was introduced, with exception of the 
cadtLcum of the Papia-Poppasan law as a mode of acquisi- 
tion ; ' but many branches of the subject underwent careful 
elucidation, as, for example, the requisites of various natural 
modes of acquisition, and the relations between an owner 
and a party withholding from him his property, according 
as the detention was in good faith or in bad. Among real 
rights, considerable attention was given to the nature of 
usufruct, the modes of its constitution, and the relative posi- 
tions of usufructuary and owner ; and legislation devised a 
means of giving effect to a bequest of a usufruct of money, 
which, as it could not be used without being parted with, 
was theoretically incapable of being nsufructed.' The modes 
of constitution alike of personal and prsddial servitudes were 
much simplified, formal conveyance by mancipation or ces- 
sion in court being dispensed with, and their creation by 
nothing more than pacts and stipulations, or even formless 
agreements followed by exercise of the right without objec- 
tion from the owner of the servient estate, held to make 
them valid and effectual not only against the latter*s heirs 
but even against a third party acquiring from him. Hypo- 
thec, a security over either real or personal estate, completed 
by simple agreement without any conveyance or change of 
possession, to a great extent supplanted the old and more 
formal jidAida ; and the jurists in time succeeded in making 
it a most effectual real security, with every facility for reduc- 
tion into possession and eventual sale of what had been hypo- 
thecated, no matter into whose hands it might have passed. 
The law of obligations made immense strides during the 
period ; but except in the expansion of the so-called obliga- 
tiones quasi ex contractu^ and the determination of the true 
ground of actionability of the so-called innominate con- 

» Ulp., Frag,, tit. xvii. ; xix. § 17. 

* For usufnict was the right to use and to appropriate the fruits or profits 
of a thing, preserving always its substance. 
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tracts, the reBults were mostly in the direction of definition 
and qualification of already existing doctrine, classification 
of already recognised grounds of liability, and simplification 
of current forms of engagement. 

Section 70. — ^The Law op Succession, and particu- 
larly Testamentary Trusts. 

There were far more positive changes in the law of succes* 
sion than either in that of property or in that of obligation. 
The rise and progress of the miHtary testament has abeady 
been explained (p. 342). The testament of the common law 
was still ostensibly that per aes et libram (p. 167) ; but the 
practice of granting bonarum possessio secundum tabvlas to 
the persons named as heirs in any testamentary instru- 
ment that bore outside the requisite number of seals, led, 
from the time of Marcus Aurelius, to the frequent neglect of 
the time-honoured formalities of the familiae mancipatio and 
niMfumpatio testamenti. It was his enactment,^ declaring 
that an heir-at-law should no longer be entitled to dispute 
the last wishes of a testator on the technical ground of non- 
compliance with the purely formal requirements of the law, 
that practically introduced what Justinian calls the pne- 
torian testament.' That testamentary deeds were often very 
Tolnminons is manifest from the fragmentary remains of 
one or two of the first and second century. In the testa- 
ment of one Dasumius, of the year 109,' for example, we haye 
the usual institutions and substitutions of heirs, and a series 
of legacies (which he desires shall be paid free of duty), an- 
nuities, trust-gifts, and enfranchisements of slaves ; together 

1 Gal, ii. 120. 

* ImL, IL 10, 2. Justiniui makes it the outcome of the pnetorian Edict 
This is not quite accurate ; for under the edict a grant of bonorum jtoueuio 
tecfi/ndum tabuUu might be defeated by a KeredUatis petitio at the instance of 
a near agnate of the, testator^ on the ground of defective execution (Gai., 
ii 119). 

* Bruns, /'onte/v, p. 228 tq. 
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with instructions about his funeral arrangements and the 
erection of a sepulchral monument to his memory, and a re- 
servation of power to make alterations and additions by codiciL 
About fifty years before the date of this testament an 
important change had been made in the law of legacies. 
There had been, and still continued to be, four different 
forms in which a legacy (legatum) could be bequeathed/ 
and which were attended with very different consequences 
so far as concerned the rights they conferred on legatees. 
To a great extent it was in the power of a testator to 
employ which he pleased ; but his discretion was not 
altogether unlimited; for some peculiarity in the subject- 
matter of the bequest might make one or other of them 
inappropriate. For instance, while it was quite lawful for 
a testator to bequeath what belonged to a third party, yet 
he could do so validly only by imposing upon his heir the 
obligation of procuring it or else paying its value to the 
legatee {legatum per damnationem), — not by a direct gift to 
the latter (legatum per vi7idicationem). There were various 
other subtleties of this sort, whose disregard frequently 
caused the failure of a bequest. To remedy this, and in 
the same spirit that was animating the law in many other 
directions, namely, that a man's voluntas should if possible 
be respected notwithstanding technical defect in its mani- 
festation, it was enacted by a senatusconsult of the time of 
Nero that, whenever a legacy other than one per damna- 
tionevi was ineffectual in the particular form in which it 
had been bequeathed, it should be given effect to as if it 
had in fact been one per damnationem, which was in most 
respects the most favourable for a legatee.* The result, 
though not immediate, was the simplification of legacies, 
paving the way for their final equiparation with trust-gifts 
(Jideicommissa). 

* They are described in Gaius, ii. §§ 192-22S. 
9 Gai., ii. §§ 197, 218 ; Ulp., xxiv. 11a. 
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These had been introduced in the time of Augustus ; * 
not by statute, but by some innovator who desired to 
circumvent the rule of law which prevented him leaving 
either inheritance or bequest to an individual who had no 
testamenti /actio with himJ It was a harsh rule when 
applied to the case of a citizen who had married a foreigner 
with whom he had no convbium ; for, as the issue of the 
marriage were not citizens like their father but peregrins 
like their mother,^ they could neither succeed him ah 
intestato as his sui heredes or his agnates,* nor could he 
by testament either institute them as his heirs or make 
them his legatees. According to Theophilus,^^ amplifying 
an observation of Gaius's,^^ it was to meet this very case 
that the fideicommismm was first devised ; a testator insti- 
tuted as his heir a qualified friend on whom he could rely, 
and requested him, as soon as he had entered on the succes- 
sion, to transfer the benefits of it to his peregrin children. 
He soon found imitators; and their number must rapidly 
have multiplied after the emperor, shocked at the perfidy 
of a trustee who had failed to comply with the request of 
his testator, remitted the matter to the consuls of the day, 
with instructions to do in it what they thought just. So 
quickly did the new institution establish itself in public 
favour, and so numerous did the questions become as to 
the construction and fulfilment of testamentary trusts, that 
before long it was found necessary to institute a court 
specially charged with their determination, — that of the 
praetor fidetcommissarivs,^^ 

« 

• Ifut, ii. 28, 1 ; ii 25, pr. 

' Ulp.. xxii. 1. • GaL, L 67. 

' Tfaej could not even have a claim as cognates under the pretorian rules ; 
for the pretors followed the rule of the jtu civile to this extent, — that tbej 
did not grant honorum posMeuio to a person who had not teMtamerUi fctcUo with 
him whose succession was in question. 

w Theoph., Par, ImL, IL 28, 1. " Gai., iL 285. 

^* Just, IfuLt iL 23, 1. A special court was necessary for this reason, — 
that, because of the peculiar relation between the trustee and the beneficiaries, 

Z 
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The employment of a trust as a means of benefiting* 
those who were under disqualifications as heirs or legatees, 
as, for example, persons who had no testamenti factioy 
women incapacitated by the Voconian law (pp. 253, 288), 
unmarried and married but childless persons incapacitated 
by the Julian and Papia-PoppsBan law (p. 804), and so on, 
was in course of time prohibited by statute ; ^' but that did 
not afiect its general popularity. For, whether what was 
contemplated was a transfer of the universal hereditas or a 
part of it to the beneficiary {fideicommissum hereditatis)^ or 
only of some particular thing (Jideicommissum rei dnguLaTis)^ 
a testamentary trust had various advantages over either a 
direct institution or a direct bequest (legatwm). In theory 
the imposition upon the heir of a trust in favour of a bene- 
ficiary, whether it required him to denude of the whole or 
only a part of the inheritance, did not deprive him of his 
character of heir or relieve him of the responsibilities of the 
position ; and at common law therefore he was entitled to 
decline the succession, often to the great prejudice of the 
beneficiary. In order to avoid such a mischance, and at 
the same time to regulate their relations irUer se and towards 
debtors and creditors of the testator's, it became the practice 
for the parties to enter into stipulatory arrangements about 
the matter ; but these were to some extent rendered super- 
fluous by two senatusconsults, the Trebellian in the time of 
Nero, and the Pegasian in that of Vespasian,^^ which at once 
secured the beneficiary against the trustee's (i.e., the heir's) 
repudiation of the inheritance, protected the latter from all 
risk of loss where he was trustee and nothing more, and 

it would have been difficult to adjust an issue for remit to an ordinary judex 
formulating preoisely the question between them ; oonaequently there was no 
such remit, the case being heard from first to last and finally disposed of by 
the praetor Jideieommis9ariui himself, in what was called an extraordinaria 
oognUio, See t'tv/m, § 72. 

« Gai., u. §§ 286-287. 

^* For their provisions see GaL, ii. 252-269. They were amalgamated and 
simplified by Justinian, as described in In&t,^ iL 28, 7. 
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enabled the former to treat directly with debtors and credi- 
tors of the testator's and himself ingather the corporeal items 
of the inheritance. 

It was one of the advantages of a trust-bequest, whether 
universal or singular, that it might be conferred in a codicil, 
even though unconfirmed by any relative testament.^^ The 
codicil (codicill{)y also an invention of the time of Augustus, 
was a deed of a very simple nature. It was inappropriate 
either for disherison of »ui or institution of an heir ; but if 
confirmed by testament might contain direct bequests, manu- 
missions, nominations of tutors, and the like ; and whether 
confirmed or unconfirmed might, as stated, be utilised as a 
vehicle for trust-gifts. Latterly it was held operative even 
in the absence of a testament, the trusts contained in it 
being regarded as burdens on the heir-at-law (p. 423). 

The most important changes in the law of intestate suc- 
cession during the period were those accomplished by the 
Tertullian and Orphitian senatusconsults, fruits of that re- 
cognition of the precepts of natural law which in so many 
directions was modifying the doctrines of the jvs civile. The 
first was passed in the reign of Hadrian, the second in the 
year 178, under Marcus Aurelius. Down to the time of 
the Tertullian senatusconsult a mother and her child by a 
marriage that was unaccompanied with vnanvs stood related 
to each other only as cognates, being in law members of 
difierent families; consequently their chance of succession 
to each other was remote, being postponed to that of their 
respective agnates to the sixth or seventh degree. The 
purpose of the senatusconsult ^^ was to prefer a mother to all 
agnates of her deceased child except father and brother and 
sister ; father and brother excluded her ; but with a sister 
of the deceased, and in the absence of father or brother, she 
shared equally. While there can be little doubt that it was 
natural considerations that dictated this amendment, yet its 

" Ulp.. XXV. 12. » /iwt, ul & 
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aathors were too timid to justify it on the abstract principle 
of common humanity, lest thereby they should seem to 
impugn the wisdom of the jus civile ; and so they confined 
its application to women who had the jvs Ixberorum, -£.«., to 
women of free birth who were mothers of three children 
and freedwomen who were mothers of four, thus making it 
ostensibly a reward of fertility.^^ The Orphitian senatns- 
consult ^^ was the counterpart of the Tertullian. It gave 
children, whether legitimate or illegitimate, a right of suc- 
cession to their mother in preference to all her agnates ; and 
subsequent constitutions extended the principle, admitting 
them to the inheritance not only of their maternal grand- 
parents but also of their paternal grandmother. 

^^ This limitation to mothers of three or four children held its place tOl 
repealed bj Justinian (see iU. eiL, § 4). 
u IntL, iii 4. 
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CHAPTER FOURTH. 
JUDICIAL PROCEDURE. 

Section 71. — ^The Formulae System.^ 

The ordinary procedure of the first three centuries of the 
empire was still two-staged ; it commenced before the prsBtor 
(injure)^ and was concluded before a, judex (in jvdicio). But 
the legis actiones (§§ 83-37, 41) had given place to praetorian 
formulae. Under the sacramental system parties, and par- 
ticularly the plaintiff, had themselves to formulate in statu- 
tory or traditional words of style the matter in controversy 
between them ; and as they formulated, so did it go for trial 
to centumviral court or fudex or arbiters, with the not in- 
frequent result that it was then all too late discovered that 
the real point in the case had been missed. Under the 
formular system parties were free to represent their plaint 
and defence to the praetor in any words they pleased ; the 
plaintiff asking for a formvia and usually indicating the 
style on the album that he thought would suit his purpose, 
and the defendant demanding when necessary an exception, 
ie.y a plea in defence, either praetorian or statutory, that 
without traversing the facts or law of the plaintiff's case, 
yet avoided his demand on grounds of equity or public 
policy. It was for the praetor to consider and determine 
whether the action or exception should or should not be 
granted (dare, denegare actionem, exceptionem), and if granted, 

1 See Keller, JZdm. CP., §§ 23-43 ; Bethmann-HoUweg, Geteh. d. CP., toL ii. 
§§ 81-87 ; Bekker, AkUonm^ vol L chape. 4-7, voL iL ohape. 15, 19, 20 ; Baron, 
Queh. d 12. A, voL L §1 202-216 ; Buonamici, Procedura, voL L pp. 86-122. 
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whether it shonld be according to the style exhibited on the 
album (p. 255) or a modification of it. The result he em- 
bodied in a written and signed appointment to a jndge, 
whom he instrocted what he had to try and empowered to 
pronounce a finding either condemning or acquitting the 
defendant. This writing was the formtda. 

Although it was not until the early empire that this system 
of procedure attained its full development, yet it had its com- 
mencement two centuries before the fall of the republic. 
Gains ^ ascribes its introduction and definitive establishment 
to the Lex Aebutiaj probably of the second decade of the 
sixth century of the city, and two judiciary laws of the 
time of Augustus, all three referred to in a previous section 
(§ 44). The Aebutian law, of which unfortunately we know 
very little, is generally supposed to have empowered the 
praetors (1) to devise a simpler form of procedure for 
causes already cognizable per legis actionem^ (2) to devise 
forms of action to meet cases not cognizable under the 
older system, and (3) themselves to formulate the issue 
and reduce it to writing. It was by no means so radical 
a change as is sometimes supposed. There were formtUae 
employed by the praetor both in the procedure per jiuiicis 
postulationem (§ 85) and in that per condictianem (§ 41). 
The difierence between them and the formulae of the 
Aebutian system was this, — that the former were in part 
mere echoes of the statutory words of style uttered by the 
plaintifi*, and that they were not written but spoken in the 
hearing of witnesses. 

A large proportion of the personal actions of the for- 
mular system were evolved out of the legis actio per con- 
didionem. The sequence of operations may have been 
something like this. Taking the simplest form of it, the 
action for certa pecunia under the Silian law, the first step 
was to drop the formal condictio ' from which it derived its 

' Gal, iv. 80. > GaL, iv. 18. 
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character of le^is actiOj thus avoiding a delay of thirty days ; 
the plaintiff stated his demand in informal words, ^d, if 
the defendant denied indebtedness, the prsator straightway 
formulated a written appointment of and instruction to a 
judge, embodying in it the issue in terms substantially the 
same as those he would have employed under the earlier 
procedure : — " Titius be judge. Should it appear that N. N. 
jOught to pay (dare oportere) 50,000 sesterces to A. A., in 
that sum, Judge, condemn N. N. to A A. ; ^ should it not so 
appear, acquit him." This was no longer the legis actio per 
condictianem but the certi condictio of the formular system. 
The condictio triticaria of the same system ran on the same 
lines : " Titius be judge. Should it appear that N. N. 
ought to give A. A. the slave Stichus, then, whatever be 
the value of the slave, in that condemn N. N. to A. A.," 
and so on. In both of these examples the formtda included 
only two of the four clauses that might find place in it,^ — 
an '' intention " and a '' condemnation." The matter of 
claim in both cases was certain, — so much money in one 
case, a slave in the other ; but while in the first the con- 
demnation also was certain, in the second it was uncertain. 
What if the claim also was uncertain, — say a share of the 
profits of a joint adventure assured by stipulation ? It was 
quite competent for the plaintiff to condescend on a definite 
sum, and claim that as due to him ; but it was very hazard- 
ous ; for unless he was able to prove the debt to the last 
sesterce he got nothing. To obviate the risk of such failure, 
the praetors devised the incerti condictioy whose formula com- 
menced with a " demonstration " or indication of the cause 



^ In the typical Roman styles of actions the plaintiff was usually called 
Aulus Agerias, and the defendant Numerius Negidius. 

* Gains ennmerates them as the demonttratio, interUiOt adjudiaUiOf and 
eondenuuUio, and describes their several functions in iv, §§ 39-48. Besides 
these, a formula might be preceded by a praueripiio (Gal, i v. §§ 130-137) ; 
and have incorporated in it fictions (§§ 32-38), exceptions (§§ 115-125), and 
replications, duplications, Ac ^§§ 126-129). 
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of action, and whose "intention" referred to it and was 
conceiyed indefinitely : " Titius be judge. Whereas A. A. 
stipulated with N. N. for a share of the profits of a joint 
adventure, whatever it appears that N. N. ought in respect 
thereof to give to or do for A. A. {dare facere oportere)^ in the 
amount thereof condemn N. N.," and so on.* Once this 
point was attained, further progress was comparatively easy, 
the way being open for the construction of formuUu upon 
illiquid claims arising from transactions in which the prac- 
tice of stipulation gradually dropped out of use (p. 284) ; 
till at last the Jx/Mit fidd judicia were reached, marked by 
the presence in the ** intention " of the words ex fide bona — 
" whatever in respect thereof N. N. ought in good faith to 
give to or do for A. A." 

In the case of real actions, the transition firom the legis 
actiones to the formulae followed a different course. The 
Aebutian law did not abolish the procedure per sacramerUum 
when reference was to be to the centumviral court on 
a question of quiritarian right. In the time of Cicero, 
although the petitory formula was sometimes employed,^ that 
court was still in full activity (§ 33, note 13) ; but by the 
time of Gains it is doubtful if it was resorted to except for 
trial of questions of inheritance. In his time questions of 
property were raised either per sponsionem or per formtUam 
petitoriam. The procedure by sponsion must be regarded 
as the bridge between the sacramental process and the peti- 
tory vindicatio. In the first as in the second the ques- 
tion of real right was determined only indirectly. The 
plaintiff required the defendant to give him his stipulatory 
promise to pay a nominal sum of twenty-five sesterces in 

' This was specifically called the actio ex ttipulatu, but really nothing mors 
than a variety of the eondietio ineerii. The later actions on the oonseneual 
contracts, and on all the nominate real contracts except mtUuum, in like man- 
ner had specific names, but in fact were just ineerii condietionet in the larger 
sense of the phrase. 

^ See an example in Gic, in Verr. 11.^ ii. 12, § 31. 
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the event of the thing in dispute being found to belong to 
the former; and at the same time the defendant gave 
sureties for its transfer to the plaintiff, with all fruits and 
profits, in the same event. The formula that was adjusted 
and remitted to a judge ex foude, raised only the simple 
question whether the twenty-five sesterces were due or not : 
the action was in form a personal, not a real one, and there- 
fore appropriately remitted to a single jytdex instead of to 
the centumviral tribunal. But judgment on it could be 
reached only through means of a finding (senteTttia) on the 
question of real right ; if it was for the plaintiff, he did not 
claim the amount of the sponsion, but the thing which had 
been found to be his ; and if the defendant delayed to 
deliver it with its fruits and profits, the plaintiff had re- 
course against the latter's sureties.' The petitory /or^wit^ 
was undoubtedly of later introduction and much more 
straightforward. Like the certi condictio, it contained only 
" intention " and " condemnation." It ran thus : " Titius be 
judge. Should it appear that the slave Stichus, about whom 
this action has been raised, belongs to A. A. in quiritary 
right, then, unless the slave be restored, whatever be his 
value, in that. Judge, you will condemn N. N. to A. A ; 
should it not so appear, you will acquit him.'' 

The formulae given above, whether applicable to real or 
personal actions, are so many illustrations of the class known 
BsfarmtUae juris civilis or in fus canceptae. The characteristic 
of such a formiUa was that it contained in the " intention " 
one or other of the following phrases — ejus esse ex jure 
QuirUium, adjudicari oportere^ dari aportere^ dari fieri opor- 
tere, or damnum deddi opartere}^ Such a formula was em- 

» Gai., iv. 91-96. 

* Employed only in the diyisory aetionB, «'.&, for diriding common property, 
partitioning an inheritance, or settling boundaries ; the demand was that the 
judge should adjudicate (or award in property) to each of the parties such a 
share as he thought just 

'" Employed in certain actions upon delict, where the old penalties of death, 
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ployed where the right to be vindicated or the obligation 
to be enforced had its sanction in the jtm civiUj whether in 
the shape of statute, consnetnde, or interpretation. Where, 
on the other hand, the right or obligation had its sanction 
solely from the prsBtors' edict, /ormtUae so conceived were 
inappropriate and incompetent. The actions employed in 
snch cases were actiones juris honarariiy and these eitlier 
aetiofies utiles^ or actiones in /actum. The first were adap- 
tations of actions of the fits civile to cases that did not pro- 
perly fall within them ; the second were actions entirely of 
praetorian devising, for the protection of rights or redress of 
wrongs unknown to the jus civile}^ 

Of the actiones utiles some were called a^tiones fictidae. 
Resort to a fiction is sometimes safd to be a confession of 
weakness, and adversely criticised accordingly. Bat every 
amendment on the law is an admission of defect in what is 
being amended ; and it was in sympathy with the spirit <^ 
Roman jurisprudence, when it found an action too narrow 
in its definition to include some new case that ought to fall 
within it, rather, by feigning that the new case was the 
same as the old, to bring it within the scope of the existing 
and familiar action, than to cause disturbance by either 
altering the definition of the latter or introducing an entirely 
new remedy. A hcmorum possessor (p. 291) held a position 
unknown to the jus civile ; he was not an heir, and therefore 
not entitled off-hand to employ the actions competent to an 
heir, either for recovering the property of the defunct or 
proceeding against his debtors. The prsstor could have 

filaverj, or t&Uon had in practice been transmuted into money payments, and 
the defendant consequently called upon to make a settlement in that way. 

^* In a few instances (not satisfactorily explained) there was both oitiI and 
prtetorian remedy for the same wrong ; for Gains observes (iv. 45) that in 
commodate and deposit failure of the borrower or depositary to return the 
thing lent to or deposited with him gave rise to actions that might be formu- 
lated either in jut or in factum. In the same section he gives the styles of 
aetionei depoiiti in jut and m factum etmceptae ; their comparison is instmo- 
tive. 
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[ had no difficulty in devising quite new actions to meet his 

[ case ; but he preferred the simpler expedient of adapting to 

[ it those of an heir, hy introducing into the formula a fiction 

[ of civil heirship.^^ So he did with the bonorum emptor or 

purchaser of a bankrupt's estate at the sale of it in mass 
by his creditors. Emptio bonorum was a purely prsBtorian 
institution,^^ and the prsstor, if he had thought fit, could 
easily have fortified the purchaser's acquisition by giving 
him prsBtorian remedies for recovering the property and 
suing the debtors of the bankrupt ; but here again he fol- 
lowed the simpler course of giving him, as if he were a 
universal successor, the benefit of an heir's actions by help 
of a fiction of heirship.^^ A peregrin could not sue or be 
sued for theft or culpable damage to property, for the XII 
Tables and the Aquilian law applied only to citizens ; but 
he could both sue and be sued under cover of a fiction of 
citizenship.^^ A man who had acquired a res mancipi on a 
good title but without taking a conveyance by mancipation 
or surrender in court, if he was dispossessed before he had 
completed his usucapion, could not sue a rei vindicatio for 
its recovery, for he was not in a position to affirm that he 
was quiritarian owner ; neither, for the same reason, could 
a man who in good faith and on a sufficient title had acquired 
a thing from one who was not in a position to alienate it. 
But in both cases the praator granted him what was in efiect 
a rei vindicatio proceeding on a fiction of completed usuca- 
pion,^* — the extremely useful Publician action referred to in 
a previous section (§ 52). 

These are examples of actiones fictidae^ — actions of the 
jvA civile adapted by this very simple expedient to cases 
to which otherwise they would have been inapplicable, and 
that formed one of the most important varieties of the 

" Gal, iv. 84. » Gal, iii §§ 77-81. 

^ GaL, IT. 85. Theophilos {Par, IntL, iii 12) calls the bonorum emptor 
vpatrtipun 816,80x01 (pnetorian suooeaaor) of the bankrupt 
» Gal, iv. 87. " Gal, iv. 8«. 
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dctionts utiles. Quite different was the course of procedure 
in the actiones in factum^ whose number and varieties were 
practically unlimited, although for the most part granted in 
pursuance of the prastor's promise in the edict that nnder 
such and such circumstances he would make a remit to a 
judex (judicium dabo)^^ and formulated in accordance with 
the relative skeleton styles also published on the album. A 
great number of them came to be known by special names, 
as, for example, the actio de dolo, dctio negotiorum gestorum, 
actio hypothecaria, actio de pecunia constituta, actio vi bonorum 
raptorv/nt, actio de superficie, &c., the generic name actio in 
factum being usually confined to the innominate ones. Their 
formviaey unlike those in jus conceptaCy submitted no question 
of legal right for the consideration of the judge, but only a 
question of fact, proof of which was to be followed by a 
condemnation. That of the actio de doh, for example, ran 
thus : '^ Titius be judge. Should it appear that, through 
the fraud of N. N., A. A. was induced to convey and give up 
possession of his farm (describing it) to N. N., then, Judge, 
unless according to your order N. N. restores it, you will 
condemn him in damages to A A ; if it shall not so appear, 
you will acquit him." 

The words nisi arbitratu tu^ restituai in this formula are 
an illustration of a qualification of the condemnatio of fre- 
quent occurrence in certain classes of actions. Under the 
formular system a judge, in condemning a defendant, had 
no alternative but to do so in money ; ^^ the amount being 
sometimes definitely fixed in the formula^ sometimes limited 
to a maximum, and sometimes left entirely to his discre- 
tion.^* But it frequently happened, especially in actions for 

17 Examples : *' Si quia negotia alteriue . . . gesserit, judiduxD eo nomine 
dabo " {Dig.t ill 5, 8, pr.) ; " Quae dolo malo facta ene dioentur, si de bis rebus 
alia actio non erit et justa causa esse videbitur, judicium dabo " (/%., vr, 3 
1, § 1) ; "Nautae caupones stabularii quod cujusque salvum fore reoeperint, 
nisi restituent, in eos judicium dabo" {Dig.t iv. 9, 8, 1) ; " Quod quia commo- 
dssse dicetur, de eo judicium dabo " (2>^, ziil 6, 1, pr). 

» Gai., iv. 48. i* GaL. iv. §§ 60, 61. 
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restitntion or exhibition of a thing, that pecuniary damages 
might not be the most appropriate result of the procedure ; 
and so the judge was empowered, once the plaintiff had 
made out his case, to determine what, in all the circum- 
stances, and in fairness and equity, would be sufficient 
satisfaction by the defendant.^ It is possible that in some 
instances this discretionary power may have been conferred 
on the judge in such general words as " nisi arbitratu tuo 
N. N. A^ A*^ satisfaciat ; '* but in actions for restitution or 
exhibition, if satisfisu^tion was not given voluntarily, it was 
usually specific performance that was ordained, under such 
qualifications as to mode, time, and place as the judge 
thought proper. It was only when default was made in 
obeying his order that the judge proceeded to condemna- 
tion in damages, the amount being assessed by the plaintiff 
himself under oath. Actions in which such a discretionary 
power was conferred on the judge were called arbitrary 
(actianes arbitrariae). It is noteworthy that the list of 
them given by Justinian ^^ contains none but praetorian 
actions. But it is not therefore to be inferred that in 
actions of the jvs civile a judge had no such discretion. 
On the contrary. Gains says that it was his duty to acquit 
a defendant who made satisfaction to the plaintiff at any 
time after litiscontestation.^ There was no question that 
he was bound to do so ^r officio in a bonae fidei action ; and 
the doubt of the Proculians whether he was bound or even 
entitled to do so in those that were stricti juris created no 
real difficulty, as it was apparently the practice in actions 
of that sort, when the complaint was of non-restitution, to 



^ " Permittitur jadici ez bono et aequo secuDdnm cujnsque rei, de qua 
actum est, naturam aestimare, quemadmodum actori satiBfieri oporteat " (Just., 
/ful, iv. 6, § 31). 

^ JiuL, Lc The passage in which Gains probably dealt with them is 
almost entirely illegible in the Yerona M3.; it is page 227, and would 00m e 
between §§114 and 116 of book iv. 

« GaL, iv. 114. 
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introdace the words nid restituat. This did not, it is tme, 
empower the judge to determine what, short of restitution, 
might in the circamstances be deemed sufficient satisfaction 
to the plaintiff; bat it authorised, if not compelled, him to 
abstain from condemning a defendant who had made full 
restitution.^ 

Another clause that was very frequently incorporated in 
^formula was what was known as an exception (exceptio), — 
a plea in defence that excluded conderonation on grounds of 
equity or public policy, even when the plaiatiff had clearly 
established the matter of fact and law embodied in his 
irUeritio. Thus, suppose A. to have given B. his stipulatoiy 
promise for 1000 sesterces, and B. to have thereafter infor- 
mally agreed not to sue upon the debt : the agreement, as a 
mere nudum pacttmiy was of no moment according to the 
fu8 civiUy and so was no ipso jure bar to an action at R's 
instance, — it had not affected the dare oportere. Such an 
action, however, in face of the agreement, involved a breach 
of faith on B/s part, which the prsetor could not tolerate. 
He had announced in his album that he would give effect 
to any informal pact honestly entered into, that neither con- 
travened a statute nor wronged either of the parties to it ; ^ 
and so, when B. applied for a formviay A. was entitled to 
have inserted in it an instruction to the judge that condem- 
nation was to be conditional on A.'s failure to prove the 
alleged pactum de non petendo (" si inter A. A. et N. N. non 
convenit ne ea pecunia peteretur ").^ So where it was 
alleged that the money promised was in repayment of a loan 
that in fact had never been advanced ; that the promise had 
been induced by fraudulent misrepresentations, extorted by 
intimidation, or given under excusable error of fact ; that the 
matter had been compromised, and so on, — in aU these cases 

^ On the aeiumea aHntfvriae and the judge's arhitriumf see Lenel, BeUroffe, 
p. 80 sq, ; Sohm, InsL d JZ. JZ., p. 186 19. 
M Ulp., Ixb^AadL edioL, in 2>ig,, U. 14, fr. 7, § 7. 
» Gal, iv. 119. 
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the exception formulated by the pnetor was the assertion of 
the equity of the jvs honorarium in derogation of the strictness 
of the jvs civile. Sometimes a defendant, instead of conde- 
scending on a particular fact which might have entitled him 
to a specific exception, deemed it more for his advantage to 
have words inserted in the formula which reserved to him 
the right to plead any unfair dealing on the part of the 
plaintiff that in equity disentitled him to demand condem- 
nation ; this was the so-called exceptio doli (generalis), — " si 
non in ea re quid dolo malo A' A' fiat." It was held to 
be implied in all honae fidei actions, — '^ exceptio doli inest 
bone fidei judiciis;" the quidquid dare faeere oportet ex fide 
bona of their '^ intention " entitled the judge, without any 
exception formally pleaded, to take into consideration any 
suggestion by the defendant of unfair conduct on the part 
of the plaintiff.** 

It is unnecessary to go into any explanation of the conse* 
quences of defects in the formula ; or of the procedure in 
jure before it was adjusted, or in fudicio afterwards ; or of 
appeal for review of the judgment by a higher tribunal ; or 
of execution (which was against the estate of the judgment- 
debtor, and took the form of incarceration only when his 
goods could not be attached). Enough has been said to 
show how elastic was this procedure, and how the praetorian 
formviae, in conjunction with the relative announcements in 
the Edict, supplied the vehicle for the introduction into the 
law of an immense amount of new doctrine. The system 
was fully developed before Julian's consolidation of the 
Edict ; and the statutory recognition which the latter then 
obtained did nothing to impair its efficiency. 

* On the subject of ezoepticmB see Lenel, Ueber Urtprting «. Wirkung <L 
Exeeptionen, Heidelb., 1876, and literature there referred to ; Sohm, IntL cL 
R R,, p. 141 $q. The latter explains very distinctly and in short compass the 
nature of exceptions founded on statute, such as the Velleian and Macedonian 
senatusoonsults, and the function of the exception in actionei m faetMn, 
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Section 72. — Procedure " Extra 0Ri>iNE3f ." * 

The two-staged procedure, first in Jure and then in jtidicio, 
constituted the ordo judieiorum privaiorum, EbtIj in the 
empire, however, it became the practice in certain cases for 
the magistrate to abstain from adjusting a formulcL and 
making a remit to tbjudeXj and to keep the cause in his 
own hands from beginning to end. This course was adopted 
sometimes because the claim that was being made rested 
rather on moral than on legal right, and sometimes in order 
to avoid unnecessary disclosure of family misunderstandings. 
Thus the earliest questions that were raised about testamen- 
tary trusts were sent for consideration and disposal to the 
consuls; apparently because, in the existing state of jnris- 
prudence, it was thought incompetent for a beneficiary to 
maintain in reference to the heir (who had only been requested 
to comply with the testator's wishes) that he was bound in 
law to pay him {dxirt oportere) his bequest. Had the diffi- 
culty arisen at an earlier period and in the heyday of the 
constructive energy of the praators, they would probably 
have solved it with an actio in factum. As it was, it fell to 
the emperors to deal with it, and they adopted the method 
of extraordinaria cognitio; the jurisdiction which they in 
the first instance conferred on the consuls being before long 
confided to a magistrate specially designated for it, — the 
praetor fdeicommissarius. Questions between tutors and 
their pupil wards in like manner began to be dealt with 
eoctra ordinemy the cognition being entrustied by Marcus 
Aurelius to a praetor ttUelaris ; while fiscal questions in 
which a private party was interested went to a praetor fisdy 
whose creation was due to Nerva. Claims for aliment 
between parent and child or patron and fireedman rested on 

> See Keller, Rbm, CP., § 81 ; Bethmann-Hollweg, Geich, d, CP., vol. il 
§ 122 ; Bekker, Aktionm, vol il chap. 23 ; Baron, Qeaeh, d. R, R, vol I $ 220 ; 
Buonamici, Procedura, p. 398 tq. 
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natural duty rather than legal right ; they could not there- 
fore well be made the subject-matter of a judicium^ and con- 
sequently went for disposal to the consuls or the city prefect, 
and in the provinces to the governor. Questions of status, 
especially of freedom or slavery, at least from the time of 
Marcus Aurelius, were also disposed of extra ardinem ; and 
so were claims by physicians, advocates, and public teachers 
for their hoTwrariay and by officials for their salaries, the 
Romans refusing to admit that these could be recovered by 
an ordinary action of location. In all those extraordinary 
cognitions the procedure began with a complaint addressed 
to the magistrate, instead of an in jus vocatio of the party 
complained against; it was for the magistrate to require 
the attendance of the latter (evocatio) if he thought the com- 
plaint relevant. The decision was a jvdicatum or decretum 
according to circumstances. 

Section 73. — Jural Remedies Flowing Directly from 

THE Magistrate's Imperium.^ 

Great as were the results for the law of the multiplication 
and simplification o{judicia through the formular system, it 
may be questioned whether it did not benefit quite as much 
from the direct intervention of the praetors in certain cases, 
in virtue of the supreme power with which they were in- 
vested. It manifested itself principally in the form of (1) 
interdicts ; (2) praetorian stipulations ; (3) missio in possessi- 
onem ; and (4) in integrum restitutio, 

1. The interdicts ^ have already been referred to as in use 
under the regime of the jus civile (p. 218) ; but their number 

1 Keller, §§ 74-80 ; BethmaDn-HoUweg, voL iL §§ 98. 119-121 ; Bekker, 
vol. ii. cha{>B. 16-18 ; Baron, vol. i. §§ 216-219. 

' In addition to the authorities in last note, see K. A. Schmidt, Da» Inter- 
dilctenverfaJiren d. Rom, in geaehichU, Entwickdung, Leipsic, 1853 ; Mach^ard, 
Th6orit des interdiU en droit romain^ Paris, 1864 ; Bnonamid, Procedura, 
pp. 420-480. 

2 A 
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and scope were vastly increased under that of the jv^ IwruH 
rarium. The characteristic of the procedure by interdict 
was this, — that in it the prastor reversed the ordinary course 
of things, and instead of waiting for an inquiry into the 
facts alleged by a complainer, provisionally assumed them 
to be true, and pronounced an order upon the respondent 
which he was bound either to obey or show to be unjustified. 
The order pronounced might be either restitutory, exhibitory 
(in both cases usually spoken of in the texts as a decree), 
or prohibitory : — restitutory when, for example, the respon- 
dent was ordained to restore something he was alleged to 
have taken possession of by violent means, remove impedi- 
ments he had placed in the channel of a river, and so on ; 
exhibitory, when he was ordained to produce something he was 
unwarrantably detaining, e.g., the body of a freeman he was 
holding as his slave, or a will in which the complainer alleged 
that he had an interest; prohibitory, as, for example, that 
he should not disturb the status quo of possession as between 
the complainer and himself, that he should not interfere with 
a highway, a watercourse, the access to a burial-place, and 
so forth. If the respondent obeyed the order pronounced in 
a restitutory or exhibitory decree, there was an end of the 
matter. But frequently, and perhaps more often than not, 
the interdict was only the commencement of a litigation, 
facilitated by sponsions and restipulations, in which the 
questions had to be tried (1) whether the interdict or injunc- 
tion was justified, (2) whether there had been breach of it, 
and (3) if so, what damages were due in consequence. The 
procedure, therefore, was often anything but summary. 

In the possessory interdicts uti possidetis and utrubi in 
particular it was extremely involved ; due to some extent to 
the fact that they were double interdicts {interdicta duplicia), 
i.e., addressed indifferently to both parties. Gains says,^ 
but, as most jurists think, without adequate grounds for it, 

* Gai., iv. 148. 
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that they had been devised as ancillary to a litigation about 
ownership, and for the purpose of deciding which of the 
parties, as possessor, was to have the advantage of standing 
on the defensive in the rei vindicatio} That they were so 
used in his time, as in that of Justinian,^ cannot be doabted. 
But it is amazing that they should have been, for they were 
infinitely more cumbrous than the vindicatio to which they 
led up.* Take the interdict uti possidetis, (which applied to 
immovables, as utrvhi did to movables). Both parties being 
present, the praetor addressed them to this effect : " I forbid 
that one of you who does not possess the house in question 
to use force to prevent him who does possess it from con- 
tinuing to do BO as at present, provided always that his 
possession is due neither to clandestine or forcible exclusion 
of his adversary, nor to a grant from him during pleasure/' 
It is manifest that this decided nothing; it was no more 
than a prohibition of disturbance of the status qiu) ; it left 
the question entirely open which of the parties it was that 
was in possession, and which that was forbidden to interfere. 
The manner of its explication was somewhat singular. Each 
of the parties was bound at once to commit what in the case 
of one of them must have been a breach of the interdict, by 
a pretence of violence offered to the other {vis ex conventu) ;^ 
each of them was thus in a position to say to the other — 
" We have both used force ; but it was you ajone that did 

^ If that had been their original purpose, they mast have been unknown as 
long as the rei vindicatio proceeded per sacramentum ; for in the sacramental 
real action both parties vindicated, and both consequently were at once plain- 
tiffs and defendants (supra, § 34, note 5). 

' Irutj iv. 16, 4. But long before the time of Justinian they had been 
greatly simplified, and really converted into an action, though retaining the 
old name. 

' See the (imperfect) description of the procedure in Gai., iv. §§ 148-152, 
160, 166-170. 

' So Gains calls it : it was probably the paiUe thing as the vis marihus facta 
referred to by Cicero, Pro Caee.t 1| § 2 ; 8, § 22. See Kappeyne van de 
Copello, "Ueber das vim facere beim interdictum uti possidetis,^' in his 
AbhandL gum Rom, Stoats- und JtechtsUhrt (Stuttgart, 1885), pp. 115 sq. 
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it in defiance of the interdict, for it is I that am in posses- 
fiion." The interim enjoyment of the house was then awarded 
to the highest bidder, who gave his stipnlatory promise to 
pay the rent to his adversary in the event of the latter 
being successful in the long-run; penal sponsions and 
restipulations were exchanged upon the question which of 
them had committed a breach of the interdict ; and on these, 
four in number, formulae were adjusted and sent to a jvdex 
for trial. K the procedure could not thus be explicated, 
because either of the parties declined to take part in the 
vis ex conventUy or the bidding, or the sponsions and restipu- 
lations, he was assumed to be in the wrong, and, by what 
was called a " secondary " interdict, required at once to 
yield up his possession or detention, and to abstain from 
disturbing the other in all time coming.® Whatever we 
may think of the action-system of the Romans in the period 
of the classical jurisprudence, one cannot help wondering 
at a procedure so cumbrous and complex as that of their 
possessory interdicts. 

2. A prastorian stipulation * was a stipnlatory engagement 
imposed upon a man by a magistrate or judge, in order to 
secure a third party from the chance of loss or prejudice 
through some act or omission either of him from whom the 
engagement was exacted or of some other person for whom 
he was responsible. Although called prsdtorian, because the 
cases in which such stipulations were exigible were set forth 
in the Edict, yet there can be no question that they origi- 
nated in the jus civile ; in fact they were just a means of 
assuring to a man in advance the benefit of an action of the 

" Kappeyne van de Copello (p. 166 sq.) holds that the secondary interdict 
{int. Beeundarium) was not a contumacial procedure, but one in which the 
party declining vim factrt^ &a, (because he knew he could not establish lawful 
possession in his own person), was still entitled to appear as defendant, and 
require his adversary to prove hU possession as the foundation of a restitutory 
or prohibitory decre *. 

' To the authorities in note 1 add Schirmer, XJther die prdtarischen Judicial' 
atipiilaiionenf Greifswald, 1853 ; Buonamici, Proeedura, p. 499 sq. 
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jus civile, whereby he might obtain reparation for any injury 
suffered by him through the occurrence of the act or omis- 
sion contemplated as possible. Ulpian classified them^^ as 
cautionary (catUionales), judicial, and common. The first 
were purely precautionary, and quite independent of any 
action already in dependence between the party moving the 
magistrate to exact the stipulation and him on whom it was 
desired to impose it. There were many varieties of them, 
connected with all branches of the law ; for example, the 
catUio damni infectiy security against damage to a man's 
property in consequence say of the ruinous condition of his 
neighbour's house, the caviio usvfructuaria that property 
usufructed should revert unimpaired to the owner on the 
expiry of the usufructuary's life interest, the SDdilian stipu- 
lation against faults in a thing sold, and so forth. In all 
these cases the stipulation or cautio was a guarantee against 
future loss or injury, usually corroborated by sureties, and 
made effectual by an action on the stipulation in the event 
of loss or injury resulting. Judicial stipulations, according 
to Ulpian's classification, were those imposed by a judge in 
the course of and with reference to an action in dependence 
before him, as, for example, the cautio judicatum solvi (that 
the defendant would satisfy the judgment), the cautio de dolo 
(that a thing claimed in the action would not be impaired 
in the meantime), and many others. Common were such 
as might either be imposed by a magistrate apart from any 
depending action or by a judge in the course of one; such 
as that taken from a tutor or curator for the faithful ad- 
ministration of his office, or from a procurator that his 
principal would ratify what he was doing. 

8. Missio in possessionem was the putting of a person in 
possession either of the whole estate of another (missio in 
bona) or of some particular thing belonging to him (missio 
in rem). The first was by far the most important. It was 

w Dig., xlvl 6, 1. 



374 IN INTEGRUM RESTITUTIO. [sect. 73. 

resorted to as a means of execution, not only against a judg- 
ment-debtor, but also against a man who fraudulently kept 
out of the way and thus avoided summons in an action, or 
who, having been duly summoned, would not do what was 
expected on the part of a defendant ; against the estate of a 
person deceased to which no heir would enter, thus leaving 
creditors without a debtor from whom they could enforce 
payment of their claims ; and also against the estate that 
had belonged to a person who had undergone capitis demintUio 
(§ 29), if the family-head to whom he had subjected himself 
refused to be responsible for his debts. Missio in rem was 
granted, for example, when a man refused to give cautio 
damni infecti ; the applicant was then put in possession of 
the ruinous property for his own protection. 

4. In integrum reditviio^^ reinstatement of an individual, 
on grounds of equity, in the position he had occupied before 
some occurrence that had resulted to his prejudice, was 
one of the most remarkable manifestations of the exercise of 
the imperium. It was not that the individual in question, 
either directly by action or indirectly by exception, obtained 
a judgment that either rendered what had happened com- 
paratively harmless or gave him compensation in damages 
for the loss he had sustained from it, but that the magistrate 
— and it could only be the prsetor, the urban or praetorian 
prefect, a provincial governor, or the emperor himself — at 
his own hand pronounced a decree that as far as possible 
restored the status qtto ante. It was not enough, however, 
to entitle a man to this extraordinary relief that he was 
able to show that he had been taken advantage of to his 
hurt, and that no other adequate means of redress was open 
to him ; he required in addition to be able to found on 
some subjective ground of restitution, such as minority, or, 
if he was of full age, intimidation which could not be resisted, 

^^ In addition to the authorities in note 1, see Savi^y, System^ vol. viL 
§§ 316-343 ; Buonamici, Procedural p. 480 $q. 
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mistake of fact, fraud, absence or the like. What should be 
held to amount to a sufficient ground of restitution, either 
objective or subjective, was at first left very much to the 
discretion of the magistrate ; but even here practice and 
jurisprudence in time fixed the lines within which he ought 
to confine himself, and made the principles of in integrum 
restitutio as well settled almost as those of the actio qu^d 
7netus causa or the actio de dolo. 
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THE PERIOD OF CODIFICA TION. 
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CHAPTER FIRST. 

HISTORICAL EVENTS THAT INFLUENCED THE LAW. 

Section 74. — Supremacy of the Emperors as Sole 

Legislators. 

From the time of Diocletian downwards, the making of the 
law was exclusively in the hands of the emperors. The 
senate still existed, but shorn of all its old functions alike 
of government and legislation. The responses of patented 
jurists were a thing of the past. It was to the imperial 
consistory alone that men looked for interpretation of old 
law or promulgation of new. 

In the reign of Diocletian rescripts (p. 313) were still 
abundant ; but the constitutions in the Theodosian and Jus- 
tinianian Codes that date from the time of Constantine 
downwards are mostly of a wider scope, and of the class 
known as general or edictal laws (leges generales, edictales). 
It would be wrong, however, to infer that rescripts had 
ceased; for Justinian's Code contains various regulations 
as to their form, and the matter is dealt with again in 
one of his Novels. The reason why so few are preserved 
is that they were no longer authoritative except for the 
parties to whom they were addressed. This was expressly 
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declared by the Emperors Arcadiua and Honorins in 398, 
in reference to those in answer to applications for advice 
from officials; and it is not unreasonable to assume that 
a limitation of the same sort had been put at an earlier 
date on the authority of those addressed to private parties. 
Puchta is of opinion that the enactment of Honorius and 
Arcadius applied equally to decreta (p. 314) ; for this reason, 
— that during this period matters of litigation did not come 
under the cognisance of the emperors except on appeal, and 
that under the new arrangements of Constantino the judg- 
ment of affirmance or reversal was embodied in a rescript 
addressed to the magistrate from whom the appeal had been 
taken. The rule of Arcadius and Honorius was renewed in 
425 by Theodosius and Valentinian, who qualified it, how- 
ever, to this extent, — that if it contained any distinct indi- 
cation that the doctrine it laid down was meant to be of 
general application, then it was to be received as an edict 
or lex generalis. To this Justinian adhered in so far as 
rescripts in the old sense of the word were concerned ; but 
declared that his judgments (decrda) should be received 
everywhere as laws of general application, and that so 
should any interpretation given by him of a lex generaMsj 
even though elicited by the petition of a private party. 

The imperial edicts, adjusted in the consistory, were 
usually addressed to the people, the senate, or some official 
civil, military, or ecclesiastical, according to the nature of 
their subject-matter. The mode of publication varied ; but 
when sent down to an official it was his duty to see to the 
matter. After the partition of the empire, as each Augustus 
had the power of legislating for the whole empire, constitu- 
tions that affected the interests of both East and West were 
frequently the result of consultation ; at other times there 
was a communication of a new law by pragmatic sanction 
from its author to his colleague, the latter by edict ordering 
its publication if thought expedient. In style the edicts 
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compare very unfavourably with the senatusconsults and 
rescripts of the second and third century, being uniformly 
verbose and in many cases obscure. It is not in the least 
surprising that the compilers of the Lex Bomana Visi- 
gothorum thought them to stand in need of an " interpret 
tatio ; " the pity is that the latter is itself so far from clear. 

Section 75. — Establishment of Christianity .as the 

State Religion.^ 

A disposition has sometimes been manifested to credit 
nascent Christianity with the humaner spirit that began to 
operate on some of the institutions of the law in the first 
century of the empire, but which in a previous section 
(§ 55) has been ascribed to the infiltration into the jvs 
civile of doctrines of the fus naturale^ the product of the 
philosophy of the Stoa. The teaching of Seneca did quite 
as much, nay, far more, to influence it then than the lessons 
that were taught in the little assemblies of the early con- 
verts. It would be a bold thing to say that, had Chris- 
tianity never gained its predominance, that spirit of natural 
right would not have continued to animate the course of 
legislation, and to evoke, as years progressed, most of those 
amendments in the law of the family and the law of succes- 
sion that were amongst the most valuable contributions of 
the imperial constitutions to the private law. It may well 
be that that spirit was intensified and rendered more active 
with the growth of Christian belief; but not until the 
latter had been publicly sanctioned by Constantine, and by 
Theodosius declared to be the religion of the state, do we 
meet with incontestable records of its influence. We find 
them in enactments in favour of the Church and its pro- 

^ Troplong, T>e Vinfiuence du chrUtianitme aur U droit eivU dea Itomaina, 
Paris, 1848 (and subsequently) ; Merivale, The Conversion of the Jtoman Empire 
(Boyle Lectures for 1864), London, 1864, particularly Lect. 4 and notes to it 
in the Appendix. 
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]>erty, and of its privileges as a legatee ; in those conferring 
or imposing on the bishops a supervision of charities and 
charitable institutions, and a power of interfering in matters 
of guardianship ; in the recognition of the efficacy of certain 
acts done in presence of two or three of the clergy, and 
thereafter recorded in the church registers ; in the disabili- 
ties as to marriage and succession with which heretics and 
apostates were visited, and in a variety of minor matters. 
Of greater importance were three features for which it was 
directly responsible, — ^the repeal of the caduciary provisions 
of the Papia-Poppaaan law (p. 304), the penalties imposed 
upon divorce, and the institution of the bishop's coart (fpis^ 
ropalis audientia). 

The purpose of the Caduciary Law was to discoorage 
celibacy and encourage fruitful marriages; but legislation 
in such a spirit could not possibly be maintained when 
celibacy had come to be inculcated as a virtue, and as the 
peculiar characteristic of a holy life. The penalties alike of 
orhitas and coelibatus were abolished by Constantino in the 
year 320. 

The legislation about divorce, from the first of Constan- 
tine's enactments on the subject down to those of Justinian, 
forms a miserable chapter in the history of the law. Not 
one of the emperors who busied himself with the matter, 
undoing the work of his predecessors and substituting legis- 
lation of his own quite as complicated and futile, thought of 
interfering with the old principle that divorce ought to be as 
free as marriage, and independent of the sanction or decree 
of a judicial tribunal. Justinian was the first that, by one 
of his Novels, imposed a condition on parties to a divorce of 
common accord (communi consensu)^ namely, that they should 
both enter a convent, otherwise it should be null; but so 
distasteful was this to popular feeling, and so little con- 
ducive to improvement of the tone of morals within the 
conventual precincts, that it was repealed by his successor. 



SECT. 75.] THE BISHOP'S COURT. 383 

What wonder, with such unqualified freedom of divorce, 
that Jerome should tell us he had seen in Rome a man 
living with his twenty-first wife, she having already had 
twenty-two husbands ; or that we should have a bishop of 
Amasia, some thirty or forty years before Justinian, declar- 
ing that men changed their wives just as they did their 
clothes, and that nuptial beds were removed as often and as 
easily as market-stalls ! The legislation of Justinian's pre- 
decessors and the bulk of his own were levelled at one-sided 
repudiations, imposing penalties, personal and patrimonial, 
(1) upon the author of a repudiation on some ground the 
law did not recognise as sufficient, — and the lawful grounds 
varied from reign to reign, — and (2) upon the party whose 
misconduct gave rise to a repudiation that was justifiable. 
Into the details, however, it is unnecessary to enter.^ 

The bishop's court (episcopate judicium , episcopalis avdi^ 
entia)^ had its origin in the practice of the primitive 
Christians, in accordance with the apostolic precept, of 
submitting their differences to one or two of their brethren 
in the faith, usually a presbyter or bishop, who acted as 
arbiter.^ On the establishment of Christianity the practice 
obtained legislative sanction ; Constantino giving the bishop's 
court concurrent jurisdiction with the ordinary civil courts 
where both parties preferred the former, and by a later 
enactment going so far as to empower one of the parties to 
a suit to remove it to the ecclesiastical tribunal against the 
will of the other. For various reasons, and amongst them 
the ignorance of the ordinary judges and the costs of litiga- 
tion in the civil courts, advantage was taken of this power 
of resorting to the bishop to an extent which seriously inter- 
fered with the proper discharge of his spiritual functions ; 
so that Honorius judged it expedient to revert to the 

' See Wachter, Uther Ehe$ehe\dungen hei den Romem (Stuttgart, 1822), 
p. 184 tq, 

» Bethmann-HoIIweg, Gttch, d. CP., vol iii. § 139. 

« Cox's FirU^Ccntury of ChristianUy (London, 1886), p. 226 iq. 
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original rule, and, at least as regarded laymen, to limit the 
right of resort to the episcopal judicatory to cases in which 
both parties consented. The procedure was of much the \ 
same nature as a reference to arbitration ; the bishop's 
finding was not a judgment but a definitio ; and, if not 
voluntarily implemented, had to be made operative by aid 
of the civil magistrate. It is impossible to say with any 
approeu^h to exactitude what effect this intervention of the 
clergy as judges in ordinary civil causes — for they had no 
criminal jurisdiction — had on the development of the law ; 
but it can hardly have been without some influence in still 
further promoting the tendency to subordinate act and word 
to will and animus^ to deal leniently with technicalities, and 
to temper the rules of the jus civile with equity and con- 
siderations of natural right. 

Section 76. — Social and Agrarian Changes. 

There were two amid the many social and economical 
changes of the period that had a material bearing on the 
private law, — the introduction of the principle of heredity 
into most trades, occupations, and professions, and the exten- 
sion of the colonate or servitude of the glebe. The conse- 
quences of the first, however, are too special to be discussed 
with advantage. 

As regards the colonate {colonattis)^ it seems to have 
become the normal condition of the pkhs rustica all over the 

^ The earlier literature is referred to and criticised in Heisterbergck, Die 
EnUtehung det ColonaU^ Leipsic, 1876. He omits reference to the important 
work of £lia Lattes, Sludi ttoriei sopra il contralto <£' EnfiteuH ndU sue 
rehnioni col CcionatOt Turin, 1868, of which chaps, ii. and iii. are devoted to 
the colonate. Of later date than Heisterbergck may be noted Marquardt, 
R&nu StaativerwalLf vol ii. p. 232 tq.; Fustel de Goulanges, "Le Colonat 
Komain/' in his Recherchet tur qudqut* probUme$ dhittoirt, Paris, 1881 ; 
Mommsen, '* Ueber d. Dekret des Commodus f. den 9aU%L9 BurunitanuSy* in 
HermeSi vol. xv. p. 408 $q. ; Humbert's article " Colonus,*' in Daremberg and 
SagUo*B Diet, da Antiquity Grecquet et Romaina^ part ix. (1884), p. 1322 sq.; 
Karlowa, Rom. RO,f voL L p. 918 «(. 
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empire, — personal freedom, bat perpetual servitude to the 
soil (servi terrae ipsius). There is much controversy as to 
its origin. The truth seems to . be that conditions nearly 
resembling it, and out of which it may be said to have been 
evolved, existed in different parts of the empire long before 
there was any general legislation on the subject ; and that 
those conditions, regulated to a great extent by local custom 
or special imperial mandate, must be ascribed to different 
causes in different places. There is evidence that in Egypt 
there existed something very like the colonate even before 
it had passed under Roman domination ; that in some parts 
of Africa slaves were enfranchised on condition of perpetual 
attachment to the land that had been their peculiv/m ; that 
into the western provinces there were repeated importations of 
barbarian prisoners who were distributed amongst the great 
landowners as coloni ; and that very often the small yeomen 
placed themselves in the same position in relation to some 
great landowner for the sake of his protection, or were by 
him compelled so to submit themselves. It was a state of 
matters which those at the head of affairs, with their recol- 
lection of the disastrous fate' of the tatifandia of Italy, had 
good reason to encourage ; for it moderated the mischiefs of 
great estates by ensuring that they would be peopled by 
freemen, whose poll-tax increased the revenue, and whose 
own interests afforded the best guarantee for their doing all 
they could to make their little holdings productive. 

According to the very numerous constitutions in the 
Theodosian and Justinianian Codes that regulate the posi- 
tion of the coloniy they were freemen, subject to capitation, 
and inscribed in the census list in the page appropriated to 
the landowner under whom they held and from whom their 
poll-tax was collected ; it is in reference to their liability to 
it that they are frequently spoken of as adscripticiiy tribtUariiy 
censiti. They were liable also to military service when their 
lord was called upon to furnish recruits ; but they were not 

2b 
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entitled voluntarily to enlist, for that was to desert their 
service. From his lord the colonus held a small farm, for a 
rent payable sometimes in money but usually in kind, but 
which the former had no power to augment. With fixity 
of rent he had also a sort of fixity of tenure ; his lord 
(domimiSy possessor, pcUromis) could not sell him apart from 
his holding, nor his holding without him ; bnt it was lawful 
for an owner of two est^ates, if one was insufficiently furnished 
with tenants, to replenish it firom the other, provided that in 
so doing he did not separate a man firom his wife and young 
children. If a colonus fled, his lord, when he recovered him, 
might put him in chains ; and against any third party de- 
taining him the lord had a right of action as if the colonus 
were really a slave. This, however, he was not ; for, with 
permission of his lord, which sometimes had to be paid for, 
he might contract a lawful marriage that gave him potestas 
over his children ; he might hold property of his own, even 
lands, in respect of which he was entered in the census lists 
and liable for land-tax as proprietor in his own right ; and 
on his death what belonged to him passed to his heirs by 
testament or on intestacy, and only on their failure fell to his 
lord. Alienation inter vivos, as a rule, was competent only 
with the lord's consent, the belongings of the colonus being 
in a manner no more than peculium ; but a privileged class 
known as liberi colonic who either themselves or their ancestors 
had originally been citizens of free birth, were not subject to 
this restriction. 

Once a class of coloni had been created on an estate, it 
was perpetuated and recruited by birth (for the condition 
was hereditary), by prescription, by a freeman's marriage 
with an adscriptida, and by the reduction of able-bodied 
mendicants to that condition as a penalty. Once a colonus, 
ever a colonus, was almost literally true. For a time it was 
held that if a bom colonus had de facto for thirty years lived 
in independence, he thereby acquired de jure the status of a 
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free Roman citizen ; but this was disallowed by Justinian, 
who, possibly out of consideration for the interests of agri- 
culture, refused to admit the possibility of a man's escape 
from the bonds that tied him to the soil except by his 
elevation to the episcopate, and provided always he had 
taken orders with the consent of his lord. 

Section 77. — Abandonment of the " Formulae " System 

OF Procedure.^ 

The formular system, with its remit from the praetor to a 
sworn jvdex who was to try the cause, was of infinite advan- 
tage to the law ; for the judgment was that of a free and 
independent citizen, untrammelled by officialism, fresh from 
some centre of business, and in full sympathy with the 
parties between whom he had to decide. Such a system 
was incompatible with the political arrangements of Dio- 
cletian and Constantino ; and it is with no surprise that we 
find the former of those sovereigns instructing the provincial 
governors that in future, unless prevented by pressure of 
business (or, according to a later constitution of Julian's, 
when the matter was of trifling importance), they were 
themselves to hear the causes brought before them from first 
to last, as was already the practice in the extraardinariae 
cognitiones (§ 72). The remit in exceptional cases was not, as 
formerly, to a private citizen, but to what was called 9k jvdex 
pedanevSy probably a matriculated member of the local bar, 
(whom, however, the parties might decline if they could 
agree upon a referee of their own selection) ; and for a time 
his delegated authority was embodied in a formula after the 
old fashion. But even this exceptional use of it did not 

' Wieding, Ver JuitinianeUehe LibeUproceu, Vienna, 1865 ; Bethmann- 
Hollweg, GtteK cL CP,, vol iiL (1866) ; Muther (rev. Wieding), in the KriL 
VJS., vol is. (1867), pp. 161 tg., 329 Mq, ; Wieding, in same journal, voL xii. 
(1870), p. 228 iq. ; Bekker, AHianen, voL ii. chapt. 23, 24 ; Baron, (refeA. <L 
RB., vol. i p. 448 sq. ; Baonamici, Proeeiura, p. 408 tq. 
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long survive ; for an enactment by the two sons of Constan- 
tino, conceived in terms the most comprehensive, declared 
fixed styles to be but traps for the unwary, and forbade 
their use in any legal act whatever, whether contentious or 
voluntary. The result was not only the formal disappear- 
ance of the distinction between the proceedings in jure and 
in jndicio, but the practical disappearance also of the dis- 
tinctions between actions in Jus and in faetu/m, and actiones 
director and utiles ; the conversion of the interdict into an 
actio ex interdicto ; admission of power of amendment of the 
pleadings ; condemnation in the specific thing claimed, if in 
existence, instead of its pecuniary equivalent ; and execution 
accordingly by aid of officers of the law. 

In Constantinople the jurisdiction in civil matters was in 
the prefect of the city and the minor judges, to wit, the 
prae/eetus anrumae and the praetors ; in Rome it was in the 
hands of the same officials, and concurrently with them the 
vicarius urbis. In the provinces it was in the governors ; 
but with a limited competence in the municipal magistrates 
and the defenders of towns. The vicars and praetorian pre- 
fects acted as courts of the first instance only exceptionally ; 
but the latter had eventually the same power as the emperor 
of citing any person to their tribunal, whatever his proper 
forum} In addition, there were many special fora for 
privileged parties or causes, to which it is unnecessary to 
refer. From the minor judges there was appeal to the 
superior ones, and from these again to the emperor. A 
process was fall from first to last of intervention by officials. 
The in jus vocatio of the Twelve Tables — the procedure by 
which a plaintiff himself brought his adversary into court, 
was a thing of the past. In the earlier part of the period 
the proceedings commenced with the litis denuntiatio intro- 
duced in the time of Marcus Aurelius and remodelled by 
Constantine ; but under Justinian (though prol;)ably begun 

' Willems, IhwtpuU, Romain (4th ed, Parifl, 1880), p. 620. 
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before liis reign) the initial step was what was called the 
libellua converUionis. This was a short and precise written 
statement addressed by the plaintiff to the coort, explaining 
(bat without detail) the nature of the action he proposed to 
raise and the claim he had to prefer; which was accom- 
panied with a formal undertaking to proceed with the cause 
and follow it out to judgment, under penalty of having to 
pay double costs to the defendant. If the judge was satisfied 
of the relevancy of the libel, he pronounced an interlocutor 
(interlociUio) ordaining its service on the respondent. This 
was done by an officer of court, who cited him to appear on 
a day named, usually at a distance of two or three months. 
The defendant, through the officer, put in an answer (libdlus 
contradidionis), at the same time giving security for the 
proper maintenance of the defence and eventual satisfaction 
of the judgment. On the day appointed the parties were 
first heard on any dilatory pleas, such as defect of jurisdic- 
tion ; if none were offered, or those stated repelled, they then 
proceeded to expound their respective grounds of action and 
defence, each finally making oath of his good faith in the 
matter (Juramentum calumniae), and their counsel doing the 
same. 

From this point, which marked the litis contestatio or 
joinder of issue, the procedure was much the same as that 
injudido under the formular system. But in all cases in 
which the demand was that a particular thing should be 
given or restored, and the plaintiff desired to have the thing 
itself rather than damages, execution was specific and effected 
through officers of the law (manu militarC), Where, on the 
other hand, the condemnation was pecuniary, the usual 
course was for the judge, through his officers, to take pos- 
session of such things belonging to the defendant as were 
thought sufficient to satisfy the judgment (pigntis in catLsa 
judicati captum), and which were eventually sold judicially 
if the defendant still refused to pay ; the missio in bona (p. 
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373) of the classical period was rarely resortedf to except in 
the case of insolvency. 

Section 78. — The Valentinianian " Law of Citations." ^ 

This famous enactment, the prodaction of Theodosins 11., 
tator of the yoathful Yalentinian III., was issued from Ra- 
venna in the year 426, and addressed to the Roman Senate. 
It ran thus : — 

^ We accord our approval to all the writings of Papinian, Paul, Galas, 
Ulpian, and Modestine, conceding to QaiuB the same authority that is 
enjoyed by Paul, Ulpian, and the rest, and sanctioning the citation of 
all his works. We ratify also the jurispmdence {scierUiam) of those 
earlier writen whose treatises and statements of the law any of the 
aforesaid five have made use of in their own works, — Scsevola, for ex- 
ample, and Sabinns, and Julian, and Marcellus, — and of all others whom 
they have been in the habit of quoting as authorities (pmniumque quo9 
illi cdebrarunt) ; provided always, as their antiquity makes them 
uncertain, that the texts of those earlier jurists are verified by collation 
of manuscripts. If divergent dicta be adduced, that party shall prevail 
who has the greatest number of authorities on his side ; if the number 
on each side be the same, that one shall prevail which has the support 
of Papinian ; but, whilst he, most excellent of them all, is to be pre- 
ferred to any other single authority, he must yield to any two. (Paul's 
and Ulpian's notes on his writings, however, as already enacted, are to 
be disregarded.) Where opinions are equal, and none entitled to pre- 
ference, we leave it to the discretion of the judge which he shall adopt" 

This constitution has always been regarded as a signal 
proof of the lamentable condition into which jurisprudence 
had sunk in the beginning of the fifth century. Constan- 
tine, a hundred years earlier, had condemned the notes of 
Ulpian and Paul upon Papinian. Claiming, as the later 
emperors did, to be the only authoritative mouthpieces of the 
law, it was not an unreasonable stretch of their prerogative 
to declare that the criticism of the two younger jurists, not- 

' Theod, Cod,, L 4, 8 ; Puchta, in the Bhevn, Muaeumf. JvritprwL, vol. ▼. 
(1882), p. 141 <g., and in his Vertn. SehrifL (Leipsic, 1851), p. 284 sq. ; Sanio^ 
in his ReehUhitior. AbharndL u. Studien (Eonigsberg, 1845), p. 1 f^. ; Karlowa, 
JtOnk. BO,f vol L p. 938 $q, ; Roby, JvUroduetianf p. Ixzziv., $q. 
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withstanding that they had enjoyed the jus respondendi ex 
auctoritate pHncipis, should not derogate from the authority 
of their more eminent predecessor. There were no longer 
any living jurists to lay down the law (jura eondere) ; and 
if it was to be gathered from the writings of those who were 
dead, it was well that the use of them should be regulated 
as was done by Constantino. The Valentinian law pro- 
ceeded so far in the same direction. It made a selection of 
the jurisconsults of the past whose works alone were to be 
allowed to be cited : Papinian, Paul^ Ulpian, and Modestine, 
the four latest patented counsel of any distinction ; Gains^ of 
authority previously only in the schools, but whose writings 
were now approved universally, notwithstanding that he 
had never possessed the jtis respoTidendi ; and all the earlier 
jurists whose dicta those five had accepted.' But it went 
yet a step further ; for it declared all of them, with the sole 
exception of Papinian, to be of equal authority, and degraded 
the function of the judge in most cases, so far at least as a 
question of law was concerned, to the parely arithmetical 
task of counting up the names which the industry of the 
advocates on either side had succeeded in adducing in support 
of their respective contentions. It is probable that, from 
the days of Hadrian down to those of Alexander Severus, 
when the emperor in his council had to frame a rescript or a 
decree, its tenor would be decided by the vote of the majo- 
rity ; but that was after argument and counter-argument, 
which must in many cases have modified first impressions. 
Taking the votes of dead men, who had not heard each 
other's reasons for their opinions, was a very different pro- 
cesa It may have been necessary ; but it can have been 
so only because a, living jurisprudence had no existence, — 
because the constructive talent of the earlier empire had 
entirely disappeared. 

' This seems to be the natural reading of the enactment ; although some are 
of opinion that it was intended to sanction the citation of those passages only 
of the earlier jurists that were referred to by any of the five. 
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CHAPTER SECOND. 

ANTEJUSTINIANIAN COLLECTIONS OF STATUTE ANJD 

JURISPRUDENCE. 

Section 79. — ^The Gregorian and Hermogenian Codes.^ 

The first of these codes was a collection of imperial rescripts 
(with a few edicts, &c.) made by one Gregorianns in the 
very end of the third centary, and probably at the instigation 
of Diocletian, though whether in East or West, critics are 
unable to decide. It is believed to have contained fifteen 
or sixteen books, subdivided into titles, arranged after the 
order of the Edict. Our acquaintance with its contents is 
derived principally from Alaric's Breviaiy (p. 898), and the 
CollcUio, the Vatican Fragments, and the ConsiUtcUio (pp. 
895-397), although there can be little doubt that most of 
the rescripts in Justinian's Code are taken from it without 
acknowledgement. The collection of Hermogenianus, also 
of rescripts, seems to have been a supplement to the earlier 
one, but, so far as appears, arranged only in titles. As the 
latest enactment in it is of the year 865, the probability is 
that it was published about that time. Both codes, although 
the work of private parties, received statutory recognition 
from Theodosius and Yalentinian in their commission for 
preparation of a collection of edictal law ; and from the 
language of Justinian in reference to them there is reason to 
believe that in the courts they were regarded as authori- 
tative, even to the ignoring of all rescripts not embodied in 

^ Huschke, *' Ueber den Gregorianas u. Hermogenianus Codex," in the Z. f. 
RQ,, vol vl (1867), p. 283 9q. ; Karlowa, Rom, RO,, vol i pp. 940 iq., 959 «g. 
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them. Their latest editor is the yooDger Haenel^ in the Corpibs 
Juris JRomani Antejustiniani (Bonn, 1887) ; he has gathered 
about seventy constitutions that stood in the first, and about 
thirty that stood in the second. But how small a propor- 
tion this bears to their original contents is manifest when 
we take note of the 1200 or 1800 rescripts of Diocletian 
and Maximian alone which we find in the Justinianian 
Code, and which can hardly have been obtained from any 
other source than the Gregorian and Hermogenian collec- 
tions. They seem to have been still a subject of exposition 
in the law-school of Beirout in the early years of Justinian ; 
for comments upon them by Eudoxius and Patricius, who 
taught there, are preserved amongst the scholia of the 
Basilica (p. 431). 

Section 80. — The Theodosian Code and Post-Theodosian 

Novels.^ 

Three years after publication of the " Law of Citations " 
(§ 78) Theodosius nominated a commission of nine members 
to initiate the preparation of a body of law, which, if his 
scheme had been carried into execution, would have ren- 
dered that of Justinian unnecessary. In a constitution some 
ten years later he explains the motives that had actuated 
him, — ^that he saw with much concern the poverty-stricken 
condition of jurisprudence, and how very few men there were 
who, notwithstanding the prizes that awaited them, were 
able to make themselves familiar with the whole range ot 
law ; and that he attributed it very much to the multitude 
of books and large mass of statutes through which it was 
dispersed, and which it was next to impossible for any ordi- 
nary mortal to master. His scheme was eventually to com- 
pile one single code from materials derived alike fit>m the 
writings of the jurists, the Gregorian and Hermogenian 

1 See Earlowa, R»m. RO., vol L pp. 943 tq., 960 9q, 
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collections of rescripts, and the edictal laws from the time 
of Constantine downwards. His language leaves no donbt 
tliat it was his intention to have the general code very care- 
fally prepared, so as to make it a complete exponent of the 
law in force, which should take the place of eyeiTthing, 
statutory or jurisprudential, of an earlier date. The collec- 
tion of edicts which he directed his commissioners to prepare, 
and which was to contain all that had not been displaced by 
later legislation, even though some of them might be obsolete 
by disuse, was to be the first step in the execution of his 
project. For some reason or other nothing followed upon 
this enactment; and in 435 a new commission of sixteen 
members was nominated to collect the edicts, but with 
nothing said in their instructions about anything ulterior. 
It was completed in three years, and published at Constan- 
tinople early in the year 438, with the declaration that it 
should take efiect from 1st January following ; and a copy 
was communicated to Yalentinian, who ordained that it 
should come into force in the West from 12th January 439. 
The arrangement of the Theodosian Code is in sixteen 
books, subdivided into titles, in which the constitutions are 
placed in chronological order. They cover the whole field 
of law, private and public, civil and criminal, fiscal and 
municipal, military and ecclesiastical. The private law is in 
the first five books. Until the present century, these were 
known only by the excerpts from them in the Lex JRomana 
Visigothorum ; whereas the last eight books were published 
in extenso by Dutillet as long ago as 1550, from a manuscript 
of the Code itself, and books 6, 7, and 8 by Cujas a few 
years later from another manuscript. It was upon the 
Code as thus restored that Jac. Gothofredus wrote his six 
folios of commentary, — a work of stupendous industry and 
erudition, which remains of the highest importance as illus- 
trative of the public law and administration of the period. 
Between the years 1820 and 1840 a large number of consti- 
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tations belonging to the first five books were recovered by 
Amedeo Peyron, Baudi di Vesme, Cardinal Mai, Clossius, 
and Haenel, mostly from palimpsests in the University 
Library at Turin ; all these were incorporated in the edi- 
tion of the Code contributed by Haenel to the (Bonn) 
Corpus Jur. Bom. Antejust? There are still, however, many 
deficiencies; Haenel estimates that about 450 of the con- 
stitutions of the first five books are lost. 

The imperial edicts subsequent to the publication of the 
Theodosian Code got the name of Novels (novellae eonstUvr- 
tianes). There were many such published in both divisions 
of the empire, and for a time communicated from one 
emperor to the other. The first recorded transmission — 
it was of a considerable batch of constitutions — was by 
Theodosius himself to Valentinian in the year 447 ; Marcian 
seems to have followed his example, as long as Valen- 
tinian was alive; but Leo bestowed^ his favours only on 
Anthemius. It is probable that Valentinian sent his Novels 
to Theodosius and Marcian ; but it does not appear that the 
practice was followed by his successors, although a consi- 
derable number were published in the Western empire by 
Maximus, Majorian, Severus, and Anthemius. But, whether 
communicated or not, none of the Western Novels seem to 
have been adopted in the East, for there is not one of them in 
the Justinianian Code. They are preserved partly in manu- 
scripts and partly (in abridgement) in the Breviary ; and are 
usually published (as in HaeneFs edition) as an appendix to 
the Theodosian Code. 

Section 81. — ^The " Collatio," the Vatican Fragments, 

AND the " CoNSULTATIO." 

These three were unofBcial collections. (1.) The CoUaiio 
Legwm, Mosaicarwnt et Samanarwrriy otherwise Lex Dei quam 

' Codex ThiodoiioMU, Ad LlVUbror. maniwonSptor. tt prior, edition. JUUm 
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Daminus praecepit ad Moyten^ is a parallel of divine and 
haman law, the former drawn from the Pentateuch, and the 
latter from the writings of Gains, Papinian, Panl, Ulpian, 
and Modestine, rescripts fiom the Gregorian and Hermo- 
genian Codes, and one or two later general enactments. 
Its date is probably about the year 890, but its anthorship 
is unknown. It was first published by P. Pithou in 1573, 
and has been often re-edited ; the most critical version being 
that of Blame (Bonn, 1833), and the latest that of Huschke 
in his Jurisprudentia Antejustiniana. (2.) The Vatican Frag- 
ments were discovered by Mai in a palimpsest in the Vati- 
can in 1820. What was the title of the book to which 
they originally belonged it is impossible to say ; but it was 
evidently a book of practice, compiled in the Western empire, 
and of very considerable dimensions. The extant fragments 
deal with the law of sale, usufruct, dowries, donations, 
tatories, and processual agency. They are drawn from the 
writings of Papinian, Ulpian, and Paul, the two collections 
of rescripts, and a few general enactments, the latest dating 
from the year 372. The compilation may be of about the 
same antiquity as the Collatio ; although Mommsen is dift* 
posed to ascribe it to the time of Constantine, and to 
assume that the enactment of 372 was introduced by a later 
hand. It is printed in Huschke's collection of Antejua- 
tinianian law ; bnt the authoritative text is that of Mommsen, 
submitted, along with a facsimile of the MS., to the Berlin 
Academy in 1859.^ (3.) The ConmLtatio (veteris cujusdam 

reeognov, et annoL eriL inUruxU OumL Haendy Bonn, 1842. Kruger, in 1808, 
1869, and 1878, prepared a facsimile of the Turin palimpsests, which was pab- 
lished in the Transactions of the Royal Academy of Berlin in 1879. He pro- 
mises a new edition of the Code for the 3d voL of his, Mommsen's, and 
Stiidemund's CoUeciio libror. jurU arUejuttiniani. 

^ See a paper by Huschke in the Z. f. gueh. RW., vol. xiiL (1846), p. I 9q. ; 
a second by Dirksen (published originally in 1846), in his ffirUerieut. Sekriften 
(Leipsic, 1871), vol. iL p. 100 tq. ; and a third by Radorfi, In the AbkandL d. 
K. Aleademie d. Wxutiuck, zu Berlin, 1868, p. 265 sq, 

* The text is reprinted in a small volume published at Bonn in 1861, and 
since then in Weidmann's collection of Latin and Greek autfaoia. 



SECT. 82.] THE EDICTUM THEODORICI. 307 

juriseonsiUti conmltatio)^ was first published by Cujas in 
1577 from a manuscript (now lost) that had come to him 
from his friend Antoine LoyseL It seems to be part of a 
collection of answers upon questions of law submitted for 
the opinion of counsel, and is of value for the fragments it 
contains from Paul's Sentences and the three Codes. It is 
thought to have been written in France in the end of the 
fifth or beginning of the sixth century. 

Section 82. — ^The Bomano-Barbarian Codes. 

This title is ^usually applied' to three collections com- 
piled in Western Europe after it ha& thrown off the sove- 
reignty of Bome. They are — 

1. The Edictwm, Theodorici, compiled at the instance of 
Theodoric, king of the Ostrogoths, during his residence in 
Bome in the year 500. Its materials were drawn firom 
the writings of the jurists (principiClly the Sentences of 
Paul), the Gregorian, Hermogenian, and Theodosian Codes, 
and the later Novels ; all reduced into 154 sections, with no 
systematic arrangement, but touching upon all branches of 
the law, public and private, especially criminal law and pro- 
cedure. It was professedly intended to apply to all Theo- 
doric's subjects, both Goths and Bomans ; but it is pretty 
generally admitted that this idea cannot have been ftiUy 
realised, and that in some matters, e.g., the law of the 
family, Gothic customs must still have continued to prevail.^ 

* See Rndorff, " TJeber d. Entstebnng d. Consultatio," in the Z. / getdi. RW., 
ToL xiiL (1846), p. 50 iq., and Huschke, in his preface to it in hia JurispnuL 
anUjuiHniafUt, p^ 797 tq, 

^ See Savigny, GeBoh. d. R. R., vol ii pi 172 9q. ; Gloden, Doi Mm, JteeKt 
im OttgcthUchen RtieKe, Jena, 1843 ; Stobbe, Oaeh. der deutteh. ReehtsqueUen 
(Ldpsic, 1860-64), ▼ol. L p^ 94 tq. The text was first published in 1579, from 
a MS. of Pithou's, in an appendix to Cassiodorns's Variarum lAbri XII, and 
is in most ooUections of the Lege$ Barbarorum ; that in Pertz's Monum. Oerm. 
hut, Lege$, vol. t., is by Blume. The last separate edition is that of Rhon, 
Omweni. ad Edict Theodorici, Halle, 1816. 
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2. The Lex Jiomana Visigotharum or Breviarium Alariei^ 
anum was a much more ambitions and important collection. 
It was compiled by commissioners appointed by Alaric II., 
king of the Western Goths, with approval of the bishops 
and nobles, published at Aire in Gascony in the year 506, 
the original deposited in the treasury, and compared and 
certified copies sent down to all the greater officials of the 
kingdom, with instructions to allow no other law to be used 
within their jurisdictions on pain of death. In accordance 
with their commission the compilers selected their material 
partly from leges (statute law) and partly firom jus (juris- 
prudential law) ; taking what they considered appropriate, 
without altering the text except in the way of excision of 
passages that were obsolete or purely historical For the 
leges they utilised some 400 of the 8400 enactments (accord- 
ing to Haenel's estimate) of the Theodosian code, and about 
30 of the known 104 post-Theodosian Novels ; for the jus, — 
the Institutes of Gains, Paul's Sentences, the Gregorian and 
Hermogenian rescripts, and the first book of Papinian's 
Responses (a single sentence). All of these, except Gains, 
were accompanied with an " interpretation," which resembles 
• the interpretatio of the XII Tables in this respect, — ^that 
it is often not so much explanatory of the text as qualifica- 
tive or corrective. Gains is in an Epitome in two books, 
believed to have been only a reproduction of an abridgement 
already current, and dating from about the beginning of the 
fifth century. The Breviary exercised very considerable in- 
fluence in Europe generally. This is traceable, for example, 
in the Ux Salica^ in the Capitularies, and in the collections 
of styles of the early middle age ; and there is no question 
that, until the rise of the Bologna school in the twelfth 
century, it was from it, rather than from the books of Jus- 
tinian, that Western Europe acquired its scanty knowledge 
of Boman law,* 

' See Savigny, vol ii p. 37 iq. ; Haenel'i Prolegomena ; Stobbe, voL L p. 
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8. The Iax Ttomana Burguridionum, formerly, owing to a 
mistake of a transcriber, called Papianus. This is the col- 
lection which King Gundobald, in publishing in 501 his 
code of native law {lex JSurgundionv/m or Gundobada), had 
promised shoold be prepared for the nse of his Roman sub- 
jects. Its date^ and even whether it was promulgated by 
him or his son Sigismund, are uncertain : owing to the 
incorporation in it of certain passages bearing a close re- 
semblance to some of the " interpretations " in the Breviary, 
many jurists think it must be of later date than 506 ; 
but it is quite possible that the interpretations in question 
were borrowed by the compilers of both collections from an 
earlier source. The Bomano-Burgundian Code deals with 
private law, criminal law, and judicial procedure, distributed 
through forty-seven titles, and arranged very much afler the 
order of the Gundobada, firom which it has a few extracts. 
Its statutory Roman sources are th^ same as those of the 
Breviary; the jurisprudential authorities referred to are 
Gains and Paul, the latter in his Sentences, and the former 
(only three times altogether) in some other book than his 
Institutes. In form it is not, like the Breviary or the 
Justinianian Digest and Code, a collection of extracts, but a 
consecutive and homogeneous compilation, something be- 
tween a text-book and a code, with only occasional quota- 
tion of the writer's authorities in this way — ^' secundum 
legem Theodosiani, lib. ix.," '^ secundum legem Novellam," 
'^ secundum Pauli sententiam,'' &c.' 

65 »q. ; Karlowa, RSm, RO,, toL L p. 976 9q. The Breviaiy was firat pub- 
lished in extento by Sichard (Basle, 1528) ; but the authoritative edition is that 
of Haenel, — Lex Rom. Wiiigothorum ad LXXIl libror, manuMcriptor, fidem 
reeognovU . . . OutL H<iendt Berlin, 1847. 

* See preface to Barkow, Lex Romafia Burffundionumt Greifswald, 1824 ; 
Savigny, vol. iL pu 9 tq., and voL viL (addition by Merkel), p. 80 tq. ; Blume, 
** Ueber den bui^gundischen Papianus," in Bekker and Muther*8 Jakrb. det 
ge/UL ReehUf voL it (1858), p. 197 tq, ; Karlowa, RSm, RO., vol L pi 983 tq. 
The first edition was by Cujas in 1566 ; the best is thnt of Blume, in Pertz's 
M<mu.vL Oerm, hiiL, Lege$j voL iii. (1863), p. 505 ; the handiest that of Barkow 
(as above). 
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Section 83. — Oriental Collections- 

A few years ago there was discovered in, the conrent on 
Mount Sinai a bundle of papyrus leaves which seemed to 
contain part of a treatise on Graeco-Roman law. Their 
finder, Dr. Bemardakis, made a transcript, which hie for- 
warded to Dareste in Paris, by whom they were published 
in 1880. Since then they have been re-edited by Zacharise 
V. Lingenthal, Alibrandi, and Kruger; and may possibly 
be still further elucidated after a revision and, if practi- 
cable, photographic reproduction of the originals. They 
have proved to be parts of a commentary on Vlpianus cLd 
Sainnum, written after the Theodosian Code, but before that 
of Justinian, and therefore between 439 and 529. The 
scholiast, who seems to have intended his book rather for 
educational than practical purposes, and may have been of 
the school of Beirout, makes use not only of the Theodosian, 
but also of the Gregorian and Hermogenian Codes, drawing 
frequently upon the last, and, as Kruger observes, creating 
the impression that it must have been of greater proportions 
than is usually supposed ; and amongst the jurists to whom 
he refers are Marcian, Florentine, Paul, and Modestine. 
The papyri have thrown new light upon a few questions of 
historical jurisprudence, and it is possible that still more 
may be derived from them.* 

Under the title of Leges Constaniini Theodosii et Leonis 
there are extant, in Syrian, Arabic, and Armenian, in the 
British Museum, the Bodleian, and the National and Royal 
libraries of Paris, Berlin, and St. Petersburg, manuscripts of 
a collection of Syro-Boman law, dating from about the year 
476, which was recently published by Bruns and Sachau 

^ See Bareste, in the Nouv, Rev, Hist, vol iv. (1880), p. 643 sq. ; Alibnndi, 
in the Studi e documenti di storia e diriUo, voL ill (1882), p. 30 sq. ; Kriiger 
in the Z, d. Sav. Stifi. {RA,), vol iv. (1883), p. 1 •{. ; KarlowA, B&m. RG^ 
ToL i p. 985 tq. 
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under the title of Syrisch-Romisches Bechtshv/ih} It is the 
opinion of Bruns that all the versions are from a Greek 
original of which no trace survives, but which he thinks 
must have been compiled in Syria itself. As a repertory 
of Roman law it is of little or no value ; interesting no 
doubt as showing how, notwithstanding all the efforts of 
legislation, the law might become corrupted and degraded 
in the provinces by commixture with native custom, and to 
some extent by the ignorance of the jurists ; but adding 
scarcely a single iota to onr knowledge of pure Boman 
doctrine. 

' 5ynjeA-J22»nitoA«« i2eeAt«6iioA oiM deif»/0f^fon Jahrkunderi . . . herautge- 
geben, ubenetzt, u. erlatUert von Dr K. 0. Brun$ u. Dr B. SackaUf Leipsic, 1880. 
See review by Bluntschli, in the KrU. VJS. /. JieehUwutenteh., N.F., vol iii. 
(1880), p. 648 sq. ; also Karlowa, R6nL BQ,, vol. I p. 987 sq. A Syrian versiou, 
from a British Museum MS., had been published, with a Latin translation, 
by the Dutch theologian and orientalist, Dr. Xiand, in his Anecdota Syriaca 
(Leyden 1862) ; but as, from want of acquaintance with law, it was not up to 
the mark, the edition of Bruns and Sachau was undertaken at the instigation 
and cost of the Berlin Academy. Some particulars are given by von Hube, in 
the Z. d, Sav. Stift (/2Li.), vol iii p. 17 «9., of a translation of the Law Book 
into Georgian in the 17th century, and from that into Ruasian in 1813 and 
182a 
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CHAPTER THmn 

THE JUSTINIANIAN LAW. 

Section 84. — Justinian's Collections and hk own 

Legislation. 

"Plavius Anicids Justinianus, snmamed the Great, the 
most famotiB of all the emperors of the Eastern Boman 
empire, was by birth a barbarian, native of a place called 
Taoresium in the district of Dardania, a region of Illyri- 
cum, and was bom, most probably, on May 11, 483. His 
family has been variously conjectmred, on the strength of the 
proper names which its members are stated to have borne, to 
have been Tentonic or Slavonic. The latter seems the more 
probable view. His own name was originally TJprauda. 
Justinianus was a Roman name which he took firom his 
uncle Justin who adopted him, and to whom his advance- 
ment in life was due. Of his early life we know nothing 
except that he came to Constantinople while still a young 
man, and received there an excellent education. Doubtless 
he knew Latin before Greek ; it is alleged that he always 
spoke Greek with a barbarian accent. When Justin as- 
cended the throne in 518 A.D., Justinian became at once a 
person of the first consequence, guiding, especially in church 
matters, the policy of his aged, childless, and ignorant uncle, 
receiving high rank and office at his hands, and soon coming 
to be regarded as his destined successor. On Justin's death 
in 527, having been a few months earlier associated with 
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him as co-emperor, he succeeded without opposition to the 
throne." * 

Of his great projects at home and abroad none was at- 
tended with so much success as his scheme for making an 
anthoritative collection of the law. Ambitions to carry out 
a reform more complete even than that which Theodosius 
had planned but failed to execute (p. 893), he took the first 
step towards it little more than six months after the death 
of his uncle, in the appointment of a commission to prepare 
a collection of the statute law. It was published in April 
529 ; and in rapid succession there followed his Fifty 
Decisions (529-532), his Institutes (21st November 583), 
his Digest of excerpts from the writings of the jurists (16th 
December 588), and the revised edition of his Code, in which 
he incorporated his own legislation down to date (16th 
November 534). From that time until his death in 565 
there followed a series of Novels (novellae constitviixmes)^ 
which were never officially collected, and of which probably 
many have been lost. 

The first intimation of his scheme was contained in a 
constitution addressed to the senate, of date 13th February 
528.' There is reason for believing that he had already 
planned the compilation of all the collections we now 
possess, and he may even have had in view an eventual 
general codification in the modem sense of the word. But 
this constitution contained no hint of anything beyond a 
collection of statute law (leges)^ — of all that was worth pre- 
serving in the Gregorian, Hermogenian, and Theodosian 
Codes, and the later enactments of his imperial predecessors. 

' From ProfeMor Bryoe*8 article " Justinian " in the £neifelopadia Britan^ 
nieaf vol xiii. p. 792 tq, ; to which, and to another article with the same title 
in the third volume of Smith's Dictionary of Chriitian Biography, from the 
pen of the same learned writer, the reader is referred for on aocount of the 
emperor's administration of the empire, his ecclesiastical policy, and his wars 
and foreign policy generally. For the present those who would go more fully 
into his history must consult the pages of Gibbon. 

' CoruL " Haec quae Decessario," which forms the Ist preface to the Code, 
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He informed the senate that for its compilation he had 
nominated a commission of ten members, mostly ministers 
of state, bnt including Theophilas, who was a professor at 
Constantinople, and two barristers of distinction. They were 
instructed to reject all enactments that had gone into dis- 
use and all that they considered of no practical value ; and 
were authorised to abridge those they accepted, and make 
such alterations in their language as they considered necessary 
or expedient. The work was completed in little more than 
a year, and ofiBcially ratified, under the name of Justinianeus 
CodeXf by a constitution of 7th April 529, addressed to Menna, 
one of the prsdtorian prefects.' The emperor therein declared 
that the new collection was in future to be regarded as the 
sole repertory of statute law throughout the empire, reference 
to the earlier collections being expressly prohibited; and 
that those of its provisions that had originally been addressed 
to individuals, and that hitherto had ranked only as rescripts, 
were now to be received with all the authority of general 
enactments (leges edictaJes), As for the statutory enactments 
of the republic and the senatusconsults of the early empire, 
these had long ceased to be referred to as authoritative 
monuments of legislation ; they were recognised only in the 
form in which they had been embodied in the writings of 
the jurisconsults, and were regarded as part of the jus or 
jurisprudential law rather than of the leges or statute law. 

It was to this jurisprudential law (vetiis jus) that Jus- 
tinian turned his attention in the next place. Notwith- 
standing the limitation imposed by the Yalentinian '^ Law of 
Citations " (§ 76), in bulk it was excessive and in quality 
unequal, while in certainty it left much to be desired ; and 
it therefore seemed to the emperor expedient that it should 
be thoroughly sifted and reduced into more manageable com- 
pass. In this scheme he was seconded, if not prompted, by 
Tribonian, who had become Quaestor of the Royal Palace, and 

* Contt ** Summa rei publloae/' — ^the 2d prafaoe to the Code. 
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whose name will ever be associated with Justinian's as that 
of the master-spirit of the latter's law-reforms. There can 
be little doubt that Tribonian was the real author of the 
constitution, addressed to himself/ in which the lines were 
laid down upon which the new collection was to be con- 
structed. Under the name of Digesta or Pandedaey divided 
into fifty books, each subdivided into titles, and arranged 
generally after the order of topics in the Julian consolidation 
of the Edict, it was to embody such a selection of extracts 
from the writings of those of the old jurists whose authority 
had been recognised by earlier sovereigns^ as would afford 
•an exposition of so much of the law still in observance as 
had not been already promulgated in the recently completed 
collection of statutes. To aid him in the execution of the 
work Tribonian was empowered to appoint such coadjutors 
as he. thought fit. While he and they were required on the 
one hand, in testimony of their strict adherence to the general 
design, to insert at the head of each extract the name of its 
author and the particular treatise of his from which it was 
taken, they had on the other hand a very large discretion 
in their choice of materials and in their mode of dealing 
with them. The Valentinian law had forbidden any refer- 
ence to the notes of Ulpian and Paul upon the writings of 
Papinian, and had declared that, where there was difference 
of opinion amongst the jurists, that of the latter (unless 
there was a majority against him) was to prevail ; but the 
compilers of the Digest were relieved from any such restric- 
tions, and authorised to use their own judgment as to which 
of two or more conflicting dicta should be preferred. Fur- 

^ CotuL *'I)eo Mictore " of 15th Deoember 530, in the preface to the Digest, 
and again in Cod, L 17, 1. 

' " Antiqaoram pnidentiam, quibns auctoritatem oonscribendanim inter- 
pretandaramqae legum lacratinimi Principet praebnerunt" {ComL eit, § 4). 
Thii deacription included not only those who had enjoyed the Ju9 refpoti- 
dendi ex auctoritaU prvneipU (tupro, § 59), but also those not so privileged 
(such as Gains), whose writings enjoyed imperial sanction under the " Law of 
Citations" (§76). 
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thermore, they were empowered to delete superfluities and 
redandancies, to alter expressions, and even to interpolate 
a word or phrase where it was deemed expedient ; for the 
design of the emperor was to publish, not a historical view 
of the law, bnt an authoritative statement of it as it then 
stood, which should be beyond controversy and everywhere 
be received as definitive. 

Tribonian associated with himself sixteen colleagues^ of 
whom four were law-professors, and eleven were members of 
the bar. Even before they had commenced their labours 
Tribonian had discovered that there were moot points in the 
law which could be satisfactorily settled only by imperial 
authority ; and as the work progressed more and more of 
them became apparent. All controversy in regard to them 
was set at rest by a series of enactments of Justinian's in the 
years 529-32, which got the name of " the Fifty Decisions '* 
(Quinqtuiffinta Decisionea)* and which there is some reason 
for supposing formed a collection by themselves before their 
incorporation in the second edition of the Code.^ 

When the Digest was nearing its completion another 
work was taken in hand, which had been foreshadowed in 
the constitution " Deo auctore." * This was the little volume 
so well known under the name of Justinian's Institutes 
{Justiniani Institutiones), — an elementary treatise for the use 
of students. Its preparation was entrusted to Tribonian, 
Theophilus, and Dorotheus ; but seems to have been really 
accomplished by the two last, who were professors in Con- 
stantinople and Beirout respectively. Its foundation, ac- 
cording to the emperor's instructions, was the Institutes 
of Gains, which had long been the introductory text-book 

* ** Nostras oonstitutiones, per qnas, snggerente nobis Triboniano, . . . 
antiqui juris altercationes placavimas " (Just, Iruti L 5, § 8). 

7 " Sicut Hbro L constitutionum invenies : " in the Turin Gloss on the In- 
stitutes, in Savignj, OeteJL d JLJL, vol ii. pi 452. 

> Const. cU., § 11. See also Cantt, *' Tanta,*' § 11, (in prel to Dig. and in 
CocL i. 17i 2), and proem. Inst. 



SECT. 84.] JUSTINIAN'S INSTITUTES. 407 

in the law-schools. In its preparation its compilers had a 
much freer hand than in the Digest. They were enjoined 
to expange everything that was antiquated, and to introduce 
whatever in their judgment was necessary to make the little 
book a faithful though elementary exposition of Justinianian 
law. In this way the detailed accounts in Gains of institu- 
tions that before the time of Justinian had gone out of 
date, all disappeared, a brief reference to them being intro- 
duced only here and there ; some rules and definitions were 
incorporated from the Libri VII rerum guotidianarum of 
Gains, and the elementary works of Marcian, Ulpian, Floren- 
tine, and other classical jurists ; and a great body of new 
matter was inserted displaying the amendments of the later 
emperors, among which special prominence was given to the 
legislation of Judtinian himself. The way in which this 
was done is objectionable, and mars the work as a whole ; 
for in form the emperor is the relator ; and it is unpleasant 
to have him parading so frequently his own wisdom, huma- 
nity, and beneficence, and drawing comparisons between 
himself and his predecessors, all to his own advantage. 

The Institutes were published on the 21st November 
533 ; the Digest or Pandects {Digesta^ Pandectae) followed on 
the 16th December of the same year. Three constitutions 
of that date announced its completion, — one^ known as 
^^ Tanta,'' ratifying the work, which was addressed to the 
senate and the world ; another, known as " AeSwKev" which 
was substantially a Greek version of the first ; and the third, 
known as ^' Omnem rei publicae," addressed specially to 
the professors in the law-schools.^ Three years had sufficed 
to reduce the mass of the old jurisprudence (jtis vetus) to 
about one-twentieth of its bulk. This had been facilitated 
by a division of labour; the commissioners having formed 
themselves into three sections, to each of which were con- 

* All three are printed in the preface to the Digest ; the " Tanta " also in 
Cod, i. 17, 2. 
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fided all the books of a particular class, — those bearing on 
the jvs civile to the first, those bearing on the jus horuH 
rarium to the second, and those not properly rangeable 
under either of those heads to the third.^^ The matter 
selected by those three sections seems then to have been 
submitted either to the whole commission or an editorial 
committee, at whose hands it was distributed under appro- 
priate rubrics, and submitted, to a second revision, in which 
manifest superfluities were expunged,^^ contrarieties re- 
moved,^ and expressions varied or words interpolated so 
as to adapt the doctrine to the altered state of the law.^ 
The whole was then arranged in seven parts and fifty 
books. The division into seven parts was made apparently 
in view of a readjustment of the course of study in the 
schools ;^^ that into books was in compliance with the 
emperor's instructions in the ^^ Deo auctore," and was not 
accomplished without some humouring of the subject- 
matter."^ Each book, with the exception of the three on 
legacies, contains a greater or smaller number of rubricated 

^' It WM Bluxne that» from internal evidence, discovered the wuxlug operandi 
of the commiflsionen, which explains the otherwise confusing arrangement 
of the extracts in the several titles. His paper is in the Z. /. geaek, RW.f 
vol. iv. (1820) p. 257 tq. An account of the results at which he arrived will 
be found in Roby, Introduction, p. xlvi. $q, 

^^ All this was in accordance with the instructions contained in ContL 
«*Deo auctore," §§7-10. 

^ Justinian, in Contt. "Tanta," § 15, denies that any contradictions are to 
be found in the Digest. But there are not a few passages in it which not all 
the skill of the civilians has yet been able to reconcile. 

^ Such alterations and interpolations are often spoken of as "Tribonian's 
emblems " (emUemata Triboniani), It is only in regard to a very few of the 
Digest extracts that we have the means of judging how far the text was 
manipulated ; but a comparison of some of these with the presumably original 
versions of them preserved in the Vatican Fragments and elsewhere is given 
by Mr. Roby in his Introduction, chapter v., and is very instructive. 

^* On this division, see Justinian himself in OontL " Tanta ** and "A48(aK€p,** 
§§ 2-8 ; Eyssenhardti JuttinianM Dtge$ten naeh DrittheHen, Partes, BUehemy 
Tiidn, u, Fragmenten (Leipsic, 1845), p. 44 »q. ; Roby, Introd,, p. xxix. »q, 

^ In order to eke out the fifty, the matter of legacies had to be spread over 
three books (xxx.-xxxii.), often called the 1st, 2d, and Sd books de legaiu, 
none of them subdivided into titles. 
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titles ; these again contain each a varying number of laws 
or fragments, some of no more than a word or two that 
serve as a connecting-link between what precedes and fol- 
lowS) others filling two or three pages; and all but the 
shortest of those fragments are subdivided into paragraphs.^^ 
Each law, or rather fragment, is an excerpt from some 
treatise of an earlier jurist; and this, in compliance with 
Justinian's instructions, is invariably quoted at the com* 
mencement.^^ The nature of the books laid under contri- 
bution has been indicated in previous sections (§§ 61-64) in 
commenting on the literary activity of the jurists of the 
earlier empire. Their number was very considerable, but 
all from the pens of thirty-nine writers. The earliest is 
Quintus Mucins ScsBvola (p. 264), not to be confounded 
with Q. Cervidius Scasvola (p. 322) ; he is the only jurist 
of the republic from whose works any direct extract is 
preserved. The latest are Hermogenian and Arcadius 
Charisius (p. 327), who are supposed to have flourished 
about the middle of the fourth century after Christ. The 
most largely utilised is Ulpian ; he furnishes about one- 
third of the whole Digest, the greater part being from his 
Commentary on the Edict. Paul supplies about one-sixth 
of the whole ; and next in importance, so far as the bulk 
of their contributions is concerned, come Papinian, Julian, 
Pomponius, Q. Cervidius ScsBVola, Gains, and Modestine.^^ 

The order of sequence of the books and titles in the 
Digest is at the first sight somewhat incomprehensible, and 
from a modem point of view anything but satisfactory. It 

^* This explains the now asnal method of citation : Dig. zL 7, fr. 8, § 3, or 
ometimes fr. 8, § 8, J)ig,, de rdigioaU (xL 7). 

^ As, in the fragment referred to in last note, — " XTlpianns, libro xzv. ad 
Edictnm." 

^ In Hommers Palingenetia libror, jurit veUrum (8 vols., Leipsic, 1767) the 
extracts from each author are coUected, re-arranged according to the books of 
his from which they were taken, and printed oonsecatively ; and the order 
given above is determined by the number of pages of the PaUngeneiia which 
the contributions of each of those jurists occupy. 
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is not a systematic exposition either of the rights of indi- 
viduals or of the law by which they were regulated, but 
rather of the magisterial and judicial measures employed for 
their protection and vindication. The method is substan- 
tially that adopted by Julian in his consolidation of the 
Edict (p. 307). This was in accordance with Justinian's 
instructions; and for those for whom his collection was 
destined was not without its advantages. But it is at first 
a little perplexing to a modem to find (for example) the 
matter of pacts or agreements dealt with in the second 
book, real and consensual contracts in books 12—19, but 
stipulations postponed to the forty-fifth ; to find property- 
dealt with in the sixth book, and its exposition resumed 
in the forty-first ; to see the disabilities of minors explained 
in the second book, but guardianship introduced only in 
the twenty-sixth and twenty-seventh. All this, however, 
has its historical explanation.^^ The order of sequence 
of the fragments in the individual titles was also some- 
what perplexing until the key was supplied by Blume 
(supra, p. 408). In many titles the ground seems to be 
gone over a second and often a third time. One is disposed 
to think that this might to a great extent have been avoided 
had the final revision been more deliberate. But expedition 
was one of the things at which Tribonian aimed ; as witness 
the allowance of no more than a fortnight between the pub- 

^* See Roby, IrUroduetion, pp. xxxi.-zlvi He obeenres (p. xxziiL) : ** The 
Digest is a handbook for practitioners, not a systematic treatise for students. 
It treats of who are jadges, who are plaintiffs, and how they can get de> 
fendants into court, what matters are actionable, the effect of a judgment 
and the means of enforcing it, and then other remedies, such as injunctions 
and recognisances " {ue., interdicts and pr»torian stipulations). *' Matter 
necessary for the explanation of the various actions is prefixed, often in 
separate titles, and cognate matter is sometimes appended in other titles.*' 
{E,g,, the law of espousals, marriage, dowries, dotal settlements, and the 
matrimonial relation generally, is grouped round the discussion of the acHo 
ret uxoriae,) " It is the insertion of these prefatory and explanatory titles 
and occasional digressions which often prevents a student from catching the 
main lines of the arrangement" 
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lication of this great body of law and its coming into force 
all over the empire. So, to save time, the matter appro- 
priate to any particular title, as brought up by each of the 
three sections into which the commission had been divided, 
as a rule was thrown into it as it stood, the largest contri- 
bution usually getting precedence ; the revisers were con- 
tent to leave mere repetitions undisturbed, and to expunge 
only what was irrelevant or contradictory. In the title loecUi 
(Pig» xix. 2), for example, there are in all 62 fragments. 
The first 38, with four or five exceptions, constitute what is 
called the Sabinianian group, — ^the contribution of the section 
that dealt with works on the jus civile ; fragments 39-52 
constitute the so-called Edictal group, contributed by the 
section entrusted with the treatise on the jus honorariv/m ; 
fragments 53-56 form the so-called Papiuianian group, — 
the contribution of the third section ; while the remainder 
mostly belong to what recent editors regard as an appendix 
to all three. The same mode of treatment is observable 
all through the Digest, although every now and then may 
be noticed the interpolation of an Edictal or Papinianian 
fragment in the middle of a series of Sabinianian ones, or 
vice versay when it is necessary as a qualification of or an 
addition to what precedes.*^ 

Soon sSter the publication of the Digest, Justinian com- 
missioned Tribonian, Dorotheus, and two or three others to 
prepare a new edition of the Code of statute-law of 529. 
This had become necessary in consequence of the numerous 
amendments introduced by the emperor during the six years 
he had filled the throne. The terms of the commission are 
not preserved, but the scope of it is indicated in the consti- 
tution " Cordi nobis " of 16th November 534,** whereby the 
new collection was ratified under the name ol Codex Justini- 

'* See supra, note 10. 

'^ It IB addressed to the senate, and will be found in the prefaoe to the 
Code. 
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aneus repetUae pradeetionis. This is the edition that we now 
possess. wing to the entire disappearance of all copies of the 
earlier one it is impossible to say with certainty whether or 
not they proceeded on the same lines ; but from the emphasis 
that the emperor, in the constitution referred to, puts on 
the phrase repetita praelectiOj it is more than probable that 
the only changes consisted in the deletion of what had 
ceased to be law,^ and the introduction of some four hun- 
dred enactments of Justinian himself, including the Quin* 
quagirUa Decidanes (p. 406). The arrangement follows that 
of the Edict rather more closely than does the Digest. The 
division is into twelve books, whose relation to the Digest is 
roughly this : — 

Part i. of Digest » Books 1, 2 of Code. 
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The Code, however, especially in Books 1 and 9-12, con- 
tains much in reference to political, ecclesiastical, criminal, 
municipal, fiscal, and military institutions, that has no 
counterpart in the Digest. Each book is subdivided into 
titles, much more numerous than in the jurisprudential col- 
lection ; and each title contains a greater or smaller number 
of laws (leges), the longer ones being subdivided into para- 
graphs.^ In compliance with Justinian's instructions the 
laws in the titles are arranged chronologically ; the name 
of the emperor from whom each proceeded, and the body or 
individual to whom it was addressed, are mentioned at the 
head of it (inxriptio), and the place and time of its issue (if 
known) at the end (suhscriptio). The collection containB 

" Either by accident or design one or two enactments were deleted which 
are founded on in the Institutes ; for example, in ii 10, § 11, and iL 20, § 27. 

" Hence the usual mode of citation, — Cod, vi, 28, L 21, § 5, or sometimes 
L 21, %5,C,de UdamenL (vi 28). 
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between 4600 and 4700 enactments, of which more than the 
half were originally rescripts. The latter have manifestly 
been mnch abridged; and comparison with corresponding 
versions in the Theodosian Code shows that even the con- 
stitutions of Constantine and Theodosins have often been 
considerably curtailed. The earliest in the collection is a re- 
script of Hadrian's, and the latest a law of Justinian's dated 
about a fortnight before the Code was published. Anton. 
Vems and Marc. Aurelius (the Divi Fratres) are responsible 
for about 180, Commodus for about 190, Sept. Severus and 
Caracalla for about the same number, Caracalla alone for nearly 
250, Alexander Severus for about 450, Gordian III. for more 
than 270, Diocletian and Maximinian for more than 1200, 
Constantine for over 200, Yalentinian II., Theodosius I., 
and Arcadius for about the same number, Yalentinian II. 
alone for nearly 170, Arcadius for about 180, Theodosius II. 
for about 190, and Justinian for about 400.** 

The name of Novels (novellae constiiutiones post Codicem), 
is given to the enactments of Justinian subsequent to the 
publication of the Code. They are mostly in Greek, some 
in both Greek and Latin, and a very small number of 
peculiarly local interest in Latin alone. The greater number 
relate to public and ecclesiastical affairs ; but some of those 
dealing with the private law, especially those reforming the 
law of intestate succession, are of the very highest import- 
ance. They do not seem ever to have been officially collected, 
and only about 170 have been preserved.*^ 

Taking his enactments in the Code and his Novels to- 
gether, we have of Justinian's own legislation not far short 

^ The figures are from Deurer's Aetutere Geseh, u. IruL de R,Ji, (Heidelb. 
1849), pi 174. There are chronological lists in HaeneFs Corp. leg, ab impera- 
<ort& rom. aiUe JuHinianum laiarum (Leipeic, 1857), and in an appendix to 
Kruger's edition of the Code. 

* See Biener*8 Getehiehte der Notdlen Jttiiinianif Berlin, 1824. A com- 
plete account of the sources from which those extant have been obtained may 
be expected in the Prolegomena to Schoell's edition of the Novels now in course 
of publication (see p. 439). 
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of six hnndred constitutions. Diocletian's contributions to 
the Code are more than twice as numerous, but most of 
them professed to be nothing more than short declaratory 
statements of pre-existing law; whereas Justinian's, apart 
from his Fifty Decisions, were mostly reformatory enactments, 
many of those in the Novels as long as an average Act of 
Parliament, and dealing with diverse matters under the 
same rubric. They cover the whole field of law, public and 
private, civil and criminal, secular and ecclesiastical. It 
cannot be said that they afford pleasant reading ; they are 
BO disfigured by redundancy of language, involved periods, 
and nauseous self-glorification. But it is undeniable that 
several of those dealing with the private law embody reforms 
of great moment and of most salutary tendency. The 
emperor sometimes loved to pose as the champion of the 
simplicity and evenhandedness of the early law (arUiquum 
statum renoTHintes mndmus, Jbc.), at others to denounce it 
for its subtleties (antiqiKie subtilUatis Ivdibrium expdlentes) ; 
sometimes he allowed himself to be influenced by his own 
extreme asceticism, and now and again we detect traces of 
subservience to the imperious will of his consort ; but in the 
main his legislation was dictated by what he was pleased to 
call humanitas so far as the law of persons was concerned, 
and by naturalis ratio and public utility so far as concerned 
that of things. The result was the eradication of almost 
every trace of the old jvjS Quiritium, and the substitution 
for it^ under the name otjtis romammiy of that cosmopolitan 
body of law which has contributed so largely to almost every 
modem system. 

si Section 85. — Changes in the Law of the Family. 

With the Christian emperors the last traces disappeared 
of the old conception of the familia as an aggregate of per- 
sons and estate subject absolutely to the power and dominion 
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of its head. Mantes^ the power in a husband over his wife 
and her belongings, was a thing of the past; they stood 
now on a footing of equality before the law; perhaps it 
might be more accurate to say, at least with reference to 
the Justinianian legislation, that the wife was the more 
privileged of the two in respect both of the protection and 
indulgence the law accorded her. With manus the old 
confarreation and coemption had ceased, marriage needing 
nothing more than simple interchange of consent,^ except 
as between persons of rank or when the intention was to 
legitimate previous issue ; in the latter case a written mar- 
riage settlement was required,' and in the former either 
such a settlement, or a marriage in church before the bishop 
and at least three clerical witnesses, who granted and signed 
a certificate of the completed union.' Second marriagei 
which the Julian and Papia-PoppsBan law enjoined upon 
widows under fifty, was discountenanced by Theodosius and 
his successors, and latterly entailed forfeiture of the Ittcra 
nuptialia of the first, in favour of the children who were the 
issue of it.^ The legislation of the Christian emperors on 
the subject of divorce, largely contributed to by Justinian 
in his Novels, has already (p. 382) been referred to.^ In 
regard to the dos many new provisions were introduced, 
principally for curtailing the husband's power of dealing 
with it while the marriage lasted, enlargiug the right of the 
wife and her heirs in respect of it, and simplifying the 
means of recovering it fix>m the husband or his heirs when 
the marriage was dissolved.^ Between the time of Constan- 
tino and that of Theodosius and Yalentinian it had become 

^ Theod. and Valent, in Cod, v. 4, 22 ; Just in Nov. cxvii, cap. 4. 

' Jost., in Cod, v. 27» 10, pr. ' JtuL, in Nov, czvii, eapp, 4, 8. 

^ Grat, Valent., and Theod, in Cod. v. 9, 2. 8 ; Leo and AnthesL, eod, tit, 
L 6 ; Just, eod. tit., I. 10, and in Nov. xzii, eapp. 21-28. 

' There ia an important enactment of Theod. and Valent in Cod, v. 17, 8. 
Justinian deals with the subject eod. Ut, IL 10-12, and in Novels xxii, exvii, 
czzvii, and czzxiv. 

• See Just, Cod. r. 12, IL 29-31 ; v. 13, 1 un. 
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the practice for a man to make a settlement on his intended 
wife of a provision which was to remain his property (bat 
without the power of alienation) during the marriage, but 
' to pass to her on his predecease ; it got the name of donatio 
ante nuptias^ or sometimes, as being a sort of return for the 
do8, antiphema The earliest legislation about it was by 
the last-mentioned emperors ; Zeno and Justin followed suit ; 
and Justinian, in Code and Novels, published five or six 
enactments for its regulation. The general result was that 
wherever a dos was given or promised on the part of the 
wife, there a donatio was to be constituted on the part of 
the husband ; that if one was increased during the marriage, 
a corresponding increase was to be made to the other ; that 
it might be constituted after the marriage without infiringing 
the rule prohibiting donations between husband and wife, 
(which caused Justinian to change its name to donatio 
propter nuptias); that the wife might demand its transfer 
to her (as she could that of the dos) on her husband's insol- 
vency, but under obligation to apply its income to the 
maintenance of the family ; and that, on the dissolution of 
the marriage by her husband's death or by a divorce for 
which he was in fault, she had ample remedies for reducing 
it into possession.^ 

The change in the complexion of the relations between 
husband and wife under the Christian emperors, however, 
was insignificant when compared with that which had oveiv 
taken the relation between parent and child. Justinian in 
his Institutes reproduces the boast of Gains that nowhere 
else had a father such power over his children as was exer- 
cised by a Roman paterfamilias,^ True it is that the patria 
potestas in name still held a prominent place in the Justin- 
ianian collections; but it had been shorn of most of the 
prerogatives that had characterised it during the republic. To 

7 See Intt, ii. 7, § 3, and tit. Cod, de don, ante nupt. (v. 8). 
B /nit. L 9, § 2. 
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expose a new-bom child was forbidden under penalties.^ To 
take the life of a grown-np one — ^onless it was a daughter 
slain with her paramour in the act of adultery ^^ — was 
murder ;^^ for the domestic tribunal, with the judicial power 
of life and death in the pater/amiluu as its head, had long 
disappeared. For the same reason a parent could no longer 
sell his child as a slave ; at least he could do so only when 
the child was an infant, and he in such extreme poverty 
as to be unable to support it.^' Even the right to make 
a noxal surrender of his son to a party who had suffered 
from the latter^s delict had silently become obsolete, — so 
greatly had altered sentiment, in sympathy with legislation, 
curtailed the power of the pcUer/amilias over those in his 
potettaa}^ All that remained of it in the latest Justinianian 
law was no more than is sanctioned in most modem systems 
as natural emanations of the paternal relationship, — the 
rights of moderate chastisement for offence, of testamen- 
tary nomination of guardians, of giving a fiLxusfamUias in 
adoption, of pupillary substitution (enlarged by Justinian), 
and of withholding consent from the marriage of a child, 
(subject to magisterial intervention if done unreasonably). 
How the right of the paterfamilias over the earnings and 
acquisitions of his children was modified by the recognition 
of the peeulium eastrtMe vd quad has been shown in a pre- 
vious section (p. 344). But the modification was carried to 
such an extent by the Christian emperors as finally to nega- 
tive the father's ownership altogether, except as regarded 
acquisitions that were the outcome of funds advanced by him 
to his JUiusfamilias for his separate use (peeulium profecti" 
ciimi)}^ Of some of the child's acquisitions his father had, 
down to the time of Justinian, the life-interest and right of 
administration ; but by his legislation even these might be 

* Vftlent, YaL, snd Grat., in Ood., tIU. 51, 2. 2 ; Just, eod. tit., I 8. 
» Dig., xlviiL 5, fr. 20, fr. 22, §§ 2, 4. " Const, in Cod., ix. 17, 1 «n. 
" Const., in Cod., viii. 46, 10, and iv. 33, 2. 

" JntL, iv. 8, § 7. »* Just, IruL, ii. 9, § 1 ; Cod., vi. «1, 6. 

2 D 
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excluded at the pleasure of the persons from whom the 
acquisitions had been derived.^^ By the classical law, the 
father's radical right in his son's pectUiuvi castrense revived 
on the latter's death; for if he died intestate the former 
appropriated it, not as his son's heir, but as an owner whose 
powers as such had been merely temporarily suspended.^^ 
But, by one of the chapters in the famous Novel on the 
law of intestate succession, even this prerogative of the 
pcUerfamilias was abolished, and all a child's belongings 
except his peculium profectidum recognised as his own in 
death as well as in life, so that, if any of them should pass 
to his parent on his intestacy, it should only be by title of 
inheritance and in the absence of descendants.^^ 

In every other branch of the law of the family the same 
reforming spirit was manifested. Adoption was no longer 
followed in all cases by a change of family for the adoptee, 
but only when the adopter was in fact one of his parents, 
such as a paternal or maternal grandfather, — when there 
was a natural potestas to underlie and justify the civil one.^' 
The modes of legitimation of children bom out of wedlock, 
especially that by subsequent marriage of the parents, first 
introduced by Constantine,^^ were regulated, and the extent 
of the rights of the legitimated issue carefully defined.^ 
Emancipation was simplified, and the old procedure by sales 
and manumissions, which degraded the child too much to 
the level of a slave, dispensed with.*^ Tutory at law was 
opened to the pupil's nearest kiusmen, whether on the 
father's side or the mother's ; ^ and the mother herself, or 
the child's grandmother, might be allowed, under certain 

*' Nov, crvii, cap, 1, pr. " Ulp., in Dig,, xlix. 17, 2. 

17 Nov, cxviii, cap, 1. >• Juet, in Cod,, viii. 47, 10. 

»• Cod, V. 27, 6. 

^ Just., iu Cod., V. 27, H 10, 11 ; Nov, xii, cap, i ; Ixxiv, prarf,, eapp, 1, 2 ; 
Ixxxix, eapp, 8-10. 

« JuBt., Cod,, viii. 48, 6. 

^ Just., Cod,, vL 58, 15, § 4 ; Nov, cxviii, cap, 5. 
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coaditions, to act as its guardian.^ Slavery was often con- 
verted into the milder condition of colonate (§ 75) ; but 
even where this did not happen, the rights of owners were 
not allowed to be abused ; for slaves were permitted to claim 
the protection of the magistrate, and cruelty by a master 
might result in his being deprived of his human property.** 
Kinship that had arisen between two persons when one or 
both were slaves (servilis cognatio) was recognised as creative 
not only of disabilities but of righta^ The modes of manu- 
mission were multiplied, and the restrictions of the legisla- 
tion of the early empire (p. 337) abolished ; ^ and a freedman 
invariably became a citizen, Junian latinity (p. 339) and 
dediticiancy being no longer recognised.*^ 

V 
SEcmoN 86. — ^The Law of Property and Obligation. 

In the law of property the principal changes of the 
Christian empire were the simplification of the forms of 
conveyance, the extension of the colonate, the introduc- 
tion and regulation of emphyteusis, and the remodelling 
of the law of prescription. Simplification of the forms of 
conveyance was necessary only in the case of res mancipi^ 
for res nee mancipi had always -passed by delivery. From 
the Theodosian Code it is apparent that movable res mancipi 
usually passed in the same way from very early in the 
period ; and that for the mancipation of lands and houses — 
for in jure cessio had disappeared with the formular system 
— a solemnis traditiOj a written instrument and delivery fol- 
lowing thereon, and both before witnesses, was gradually 
substituted.^ Of this there is no trace in the Justinianian 
Code. For the emperor abolished all remains of the distinc- 

*' This had been allowed even before the time of Justinian. See the enact- 
ment of Valent., Theod., and Arcad., in Cod.^ ▼. 85, 2. See also Nov, cxiv. 
** JmL, L 8, 2. » Ingt,, iii. 6, 10. "• IntL, L 6, 1. 

» Cod., viL 6, vil. 6 ; Ifut,, i. 6, 3. 
1 Theod., Arcad., and Honor., in Theod, Cod,, if. 29, 2, §§ 1, 2. 
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tton between res mancipi and nee manGipi, between fhll 
ownership, bonitarian ownenahip, and nudum jus Qmriliunt^ 
placing movablee and immoyables on a footing of perfect 
equality so far as their direct conveyance was concerned.^ 
Bat as regarded the possession required of an alienee to 
core any defect in the conveyance, he made a marked dif- 
ference between them. For, amalgamating the old positive 
nsncapion of the jus civile with the n^ative " prolonged 
possession '* (longi temparis posaessio) that had been intro- 
dnced in the provinces (probably by the provincial edict), 
he declared that possession on a snfficient title and in good 
faith should in future make the possessor legal owner of 
the thing possessed by him, provided that the possession 
of himself and his author had endured uninterruptedly for 
three years in the case of a movable, and in the case of 
an immovable for ten years if the party against whom he 
possessed was resident in the same province, or for twenty if 
he resided in another one.* 

The effects of the extension of tiie colonate have already 
been referred to (§ 75). The same causes that had led to 
it induced the introduction of emphyteusis ; ^ an institution 
which had previously existed in some of the Eastern provinces 
when independent, and which came to be utilised first by 
the emperors, then by the Church, and afterwards by muni- 
cipalities and private landowners, for bringing into cultiva- 
tion the large tracts of provincial land belonging to them 
which were unproductive and unprofitable through want of 
supervision on the spot. One somewhat like it had long 
existed both in Italy and in some of the western provinces 
under the name of ager vectigalis^ — an inheritable lease for a 
long term of years, usually from a municipality, which gave 
the grantee rights much greater than those of an ordinary 

« Cbd, vil 81. » /fwt, IL 6, pr ; Cod., vii. 81. 

* On emphyteuBiR, see Lattes (as in § 76, note l\ chapt. l and iil ; Frangoia 
De Vemphytioie, Paris, 1883. 
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tenant ; but this Justinian assimilated to emphyteusis. The 
nature and conditions of the latter were carefully defined by 
Zeno and amended by Justinian himself.^ The emphytetUa, 
as the grantee of the right was called, did not become 
owner; the granter still remained domimiSf all that the 
grantee enjoyed being a jtis in re aliena, but de facto so ex- 
tensive as hardly to be distingoishable from ownership. It 
conferred upon him and his heirs a perpetual right in the 
lands included in the grant, in consideration of a fixed 
annual payment to the lord (canati) and due observance of 
conventional and statutory conditions ; but he was not en- 
titled to abandon it, or able to free himself of the obligations 
he had undertaken, without the lord's consent. The latter 
was entitled to hold the grant forfeited if the canon fell into 
arrear for three years (in church lands for two), or if the 
land-tax was in arrear for the same period, or if the emphy- 
tetUa allowed the lands to deteriorate, or if he attempted to 
alienate them {alienare meliorationes as the text says) with- 
out observance of statutory requirements. These were that 
he should intimate an intended alienation and the name of 
the proposed alienee to the lord, so that the latter, before 
giving his assent, might satisfy himself that he would not 
be a loser by the transaction ; and if the alienation was to 
be by sale, he had to state the price fixed, so as to give the 
lord the opportunity of exercising his statutory right of pre- 
emption at the same figure. If those requirements were 
complied with, and the lord, himself declining to purchase, 
had no reasonable objection to the proposed alienee, he was 
not entitled to resist the alienation, provided a payment 
(laudemium) was made to him of two per cent, of the sale 
price in consideration of his enforced consent. 

The changes in the law ofobligation were more superficial 
than those in the law of property, and consisted principally 

B Zeno^ in Cod., iv. 68,1 ; Just, eod, tit, 0. 2, 8 ; Nop, r'li, eap.Z,^2; 
Nov, cxx, eapp, 6, 8. 
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in the simplification of formalities, and in some cases their 
entire abolition. To describe them, however, wonld neces- 
sitate details which would here be out of place. 

Section 87. — Changes m the Law op Succession. 

The changes made in the law of succession by Justinian's 
Christian predecessors, especially Theodosius II. and Anas- 
tasius, were far from insignificant; but his own were in 
some directions positively revolutionary. The testament per 
aes et libram of the jtis civile (pp. 167 sq.) probably never 
obtained any firm footing in the East ; for it was only by 
Caracalla's constitution conferring citizenship on all his free 
subjects that provincials generally acquired testamenti foe- 
tio ; and by that time a testament bearing externally the 
requisite number of seals had been recognised as sofiScient 
for a grant of bonorum possessioy unchallengeable by the heirs- 
at*law, even though they were able to prove that neither 
familiae mancipatio nor testamenti nuncupatio had inter- 
vened.^ Hence the universal adoption of what Justinian 
calls the prsetorian testament ; ' which, however, underwent 
considerable reform at the hands of the emperors, notably 
in the requirement (in the ordinary case) of signature by 
the testator and subscription by the witnesses. There was 
much hesitating legislation on the subject before the law 
was finally established as it stands in the Justinianian 
books ; * and even at the last we find it encumbered with 
many exceptions and reservations in favour of testaments 
that were merely deeds of division by a parent among his 

» Gal, ii. §§ 119, 120 ; Ulp., xxiil 6, xxyiiL 6. 

« Jntt, il 10, 2. 

* The leading proyisions are in the title of the Code de tutamentu (vi 23). 
The testator's subscriptioa was required by an enactment of Theodoaus IL of 
the year 489 (Cod, vi. 28, 21). The subscriptions of five witnesses (as well as 
their seals) had been required by Arcad. and Honor. ( Theod, CotL^ iv. 4, 8, ^ 1, 2), 
who declared they were following a rule of Constantino's. It was Theodosius 
in (489) that reverted to the old number of seven. 
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children, testaments made in time of plague, testaments 
recorded in books of court, testaments intrusted to the safe- 
keeping of the emperor, and so forth. C!odiciIs had become 
deeds of such importance as, in the absence of a testament, 
to be dealt with as imposing a trust on the heir-at-law ; ^ it 
was therefore thought expedient to refuse effect to them 
unless attested by at least five witnesses.^ And a most 
important step in advance was taken by Justinian in the 
recognition of the validity of an oral mortis causa trust ; for 
he declared that if it should be represented to a competent 
judge that a person on his deathbed had by word of mouth 
directed his heir-at-law to give something to the complainant, 
the heir should be required either on his oath to deny the 
averment or to give or pay what was claimed.^ 

In the matter of intestacy there was long a halting be- 
tween two opinions, — a desire still further to amend the law 
in the direction taken by the prsators and by the legislature 
in the Tertullian and Orphitian senatusconsults (p. 355 sq.)^ 
and yet a hesitancy about breaking altogether from the 
time-hallowed principle of agnation.^ Justinian in his Code 
went far beyond his predecessors, making a mother's right 
of succession independent altogether of the jus liberorum ; ^ 
extending that of a daughter or sister to her descendants, 
without any deduction in favour of agnates thus excluded ; ^ 
admitting emancipated collaterals and their descendants as 
freely as if there had been no capitis deminutio ; ^^ applying 
to agnates the same successio graduum that the prcetors had 
allowed to cognates,^^ and so forth. But it was by his 
Novels, and especially the 118th and 127th, that he revolu- 
tionised the system, by eradicating agnation altogether, and 
settling the canons of descent — which were the same for 

* IntL, ii. 28, 10 ; a 25, 1. * Theod, in Cod,, vl 86, 8, § 8. 

• Cod, vi. 42, 82 ; JnH., ii 23, § 12. 

' Ezamplefl in ImLf iii. 1, 16 ; iii 8, 5 ; iii. 5, 1. 

■ Cod., viii. 68, 2. » Cod., vi. 65, 12. " Cod., vi. 68, 15, § 1. 

1^ Cod., vL 4, ^ 4, § 20; Intt., ii 2, § 7. 
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real and personal estate— solely on the basis of blood kin- 
ship, whether through males or females, and wheUier crossed 
or not by a capitis deminiUio minima (pp. 127 ^.) First 
came descendants of the intestate, male and female alike, 
taking per capita if all were of the nearest degree, per stirpes 
if of remoter ones. Failing descendants, the succession 
passed to the nearest ascendants, and, concurrently with 
them, brothers and sisters of the full blood and (by Nov. 
127) the children of any that had predeceased. Where there 
were ascendants alone, one-half of the succession went to 
the paternal line and one-half to the maternal ; where there 
were ascendants and brothers and sisters, or only brothers 
and sisters, the division was made equally per capita ; when 
children of a deceased brother or sister participated it was 
per stirpes. In the third class came in brothers and sisters 
of the half blood or by adoption, and their children; the 
partition here was on the same principle as in the second 
class. The fourth class included all other collaterals accord- 
ing to propinquity, and without distinction between full and 
half blood ; the primary division was per stirpes^ but all of 
the same branch took per capita. 

A reform effected by Justinian by his 115th Novel ought 
not to pass unnoticed, for it rendered superfluous all the 
old rules about disherison and prseterition of a testator's 
children (p. 171 ^.), practically abolished bonorum possessio 
contra tabvlas (p. 291), and established the principle that a 
child had, as a general rule, an inherent cmd indefeasible 
right to be one of his father's heirs in a certain share at 
all events of the hereditary and that a parent had the same 
right in the succession of his child if the latter had died 
without issue. The enactment enumerated certain grounds 
upon which alone it should be lawful for a parent to dis- 
inherit his child or a child his parent ; declaring that in 
every case of disherison the reason of it should be stated in 
the testament, but giving leave to the person disinherited 
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to dispute and disprove the fiicta when the testament was 
opened. If a child who had not been disinherited — and 
one improperly disinherited was eventually in the same 
position — was not instituted to some share, however small, 
of his parent's fiereditaSy he was entitled to have the testa- 
ment declared nail in so far as the institutions in it were 
concerned, thus opening the succession to himself and the 
other heirs-at-law, but without affecting the minor pro- 
visions, such as bequests, nomination of tutors, &c. ; and if 
the share to which he was instituted was less than his 
legitim (legiiima or debita portio)^ he was entitled to an 
action in supplement. The legitim, which under the prac- 
tice of the centumviral court had been one-fourth of the 
share to which the child would have been entitled ab intestato, 
was raised by Justinian (by his 18th Novel) to one-third at 
least, and one-half where there were five or more entitled to 
participate. He did not allow challenge of the will to be ex- 
cluded, as in the earlier querela inoffieiosi testamenti (p. 249), 
because the testator had made advances to his child during 
his life or left him a legacy which quantitatively equalled the 
legitim ; his idea was that a child was entitled to recognition 
by his parent as one of his heirs, and that without cause to 
deny him that position was to put upon him an affix)nt which 
the law ought not to tolerate. 

Amongst the other beneficial changes effected by Jus- 
tinian or his immediate predecessors may be mentioned the 
assimilation as far as possible of hereditas and bonoruni pos- 
session so that the latter might be taken like the former 
without formal petition for a grant of it ; ^ the equiparation 
of legacies and singular trust-gifts," and the amplication of 
some of their rules to mortis causa donations ; ^^ the exten- 
sion of the principle of " transmission" to every heir without 

" Const, in Cod^ vl 9, 9. 

» Just, in Corf., vi. 43, 2, § 1 ; IntL, ii. 20, § 8. 

i« Juit, in Cod,, viU. 56, 8 ; Intt,, ii 7, § 1. 
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exception, 80 that, if he died within the time allowed him 
for considering whether or not he would accept (tempus 
deliberandi)^ his power of acceptance or declinature passed 
to hie heirs, to be exercised by them within what remained 
of the period : " the introduction of entry under inventory 
(cum benejicio invefUarii), which limited the heir^s responsi- 
bilities, and rendered unnecessary the nine or twelve months 
of deliberation ; ^^ and the application of the principle of 
collation to descendants generally, so that they were bound 
to throw into the mass of the succession before its partition 
every advance of importance they had received from their 
parent in anticipation of their shares.^^ 

u Just, in Cod., vl 80, 2. 19, 2. 22, § IS. 

" JuBt., In Cod, VL 80, 22. 

^ Leo, in Cod., vL 20, 17 ; Jost, eod. UL, 1L 19, 20 ; Nov. xviii, eojx 6^ 
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CHAPTER FOURTH. 

THE JUSTINIANIAN LAW-BOOKS. 

Section 88. — ^Theib Use in the Courts and in the 

Schools.^ 

Although the Institates were primarily intended to serve 
as a text-book in the schools, yet it was expressly declared 
that they and the Digest and Code should be regarded as 
just so many parts of one great piece of legislation and 
all of equal authority ; and that, although Digest and Code 
were but collections of legislation and doctrine that had 
proceeded originally from many different hands, yet they 
were to be treated with the same respect as if they had 
been the work of Justinian himsel£ But, while everything 
within them was to be held as law, nothing outside them 
was to be looked at, not even the volumes from which they 
had been collected ; and so far did this go that, after the 
publication of the revised Code, neither the first edition of it 
nor the Fifty Decisions were allowed to be referred to. If 
a case arose for which no precedent was to be found, the 
emperor was to be resorted to for his decision, as outside his 
collections the only fountain of the law. To preserve the 
purity of the texts, — for which Justinian would have done 
well to have followed the example of Alaric, who had copies 
of his Breviary prepared and certified in the chancery, and 
then distributed through the country, — ^he forbade the use of 

^ See Heimbach*! Prciegomena BatUicorum (Leipsie, 1870), book l chapi L 
§§ 1-6, ch*p. ii S9 1, 2. 



^ 
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conventional abbreviations (jAgld) in making transcripts, 
visiting an offender with the penalties of falsification (crimen 
faUi). Literal translations into Greek were antborified, and 
indeed very necessary for many of his subjects ; and so were 
'n-apcLTiTXa or summaries of the contents of individual titles, 
(although the jurists read the word less strictly). Com- 
mentaries and general summaries were forbidden nnder 
heavy penalties, as an interference with the imperial pre- 
rogative of interpretation ; but the prohibition does not 
seem to have been enforced, as we have accounts and 
remains not only of translations, but of commentaries, 
notes, abridgements, excerpts, and general summaries, 
even in Justinian's lifetime. Dorotheus, Anatolius, and 
Thalelasus were all amongst those to whom his collections 
were specially addressed, and two of them were engaged in 
their preparation ; yet the first was author of a translation 
of the Digest with notes ; the second made an abridgement 
of the Code ; and the third translated it with annotations. 
Julian, too, who made a Latin abridgement of the Novels in 
556, probably at the instance of Justinian himself, has been 
identified ^th an Anonymus often referred to in the scholia 
of the Basilica, as the author of an annotated translation of 
the Digest. All of these, it is true, were professors {ante- 
cessores), and their productions may have been intended 
primarily for educational purposes ; but there can be little 
doubt that they soon passed into the hands of the practi- 
tioners and were used without scruple in the courts. 

In the early empire the teaching * of the law was free ; 
and it may have been first in the time of Diocletian that 
state recognition was accorded to the schools of Borne and 
Beirout, and not until considerably later that it was extended 
to those of Constantinople, Alexandria, and Caesarea. That 
of Rome seems still to have subsisted while Italy was in the 

' See Heimbaofa M in last note ; Amos, Hi$tory and Principlei of ike Civil 
Law (London, 1888), p. 102 »q.; Karlowa, i?dm. HO,, p. 1022 $q. 
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hands of the Ostrogoths ; but Justinian suppressed those of 
Alexandria and CsBsarea, and prohibited the public teaching of 
law elsewhere than in the other three, under heavy pecuniary 
penalties. The course of study prior to Justinian's reforms 
ran oyer five years, the last two being given to private read- 
ing. The students of the first year — dupandii they were 
called — ^were taken through the Institutes of Gains and four 
separate books of his (libri sinfftdares) on dowries, tutories, 
testaments, and legacies. Those of the second (edickUes) 
and third (Papinianidae) were exercised in the Edict or 
probably Ulpian's commentary on it, and the latter (in addi- 
tion) in eight of the nineteen books of Papinian's Responses. 
In the fourth the students (then called Ximu) read Paul's 
Responses, and in the fifth (irpoXvTcu) the imperial consti- 
tutions. Justinian still enjoined a five years' course, but 
prescribed that the teaching should be entirely from his 
own collections. The men of the first year — whom he 
relieved of their old nickname, and honoured with the title 
of novi Justinianei (Justinian's freshmen) — ^were to be in- 
structed in the Institutes and the first part (books 1-4) of 
the Digest ; those of the second year in either the second 
(books 5-11) or the third part (books 12-19) of the Digest, 
along with four of the last fourteen books of parts iv. and 
v., of which one shonld be on the law of dowries, one on 
tutories, one on testaments, and one on legacies ; those of 
the third year in that one of parts iL and iii. of the Digest 
which had not been taken up in the second, together with 
the first three books of the fourth part ; those of the fourth 
year were to read privately the remaining ten books of parts 
iv. and v.; while those of the fifth were to read the Code of 
imperial constitutions, leaving the sixth and seventh parts 
(books 87-50) of the Digest to be read after the course 
was completed, as opportunity presented itself. As already 
observed, it is not improbable that the instruction thus pre- 
scribed was conveyed through the medium of translations and 
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annotated sammarieB of the Jnstmianian books. A Greek 
paraphrase of the Institutes, osnally attribated to Theo- 
philus, a professor in Constantinople and one of Justiniaa's 
commissioners, is commonly supposed to have been used b^ 
him in his prelections. It embodies much more historical 
matter than is to be found in the Institutes ; but its vabe 
has been very differently rated by different critics. Its 
latest editor, Ferrini,' who puts a high estimate on it, is 
of opinion that the original of it was a paraphrase of Gains, 
which was remodelled after the plan of Justinian's Institutes, 
and had their new matter incorporated in order to adapt it 
to the altered conditions ; but he doubts if there be any 
sufficient authority for ascribing it to Theophilns. If he be 
right in assuming it was really a redaction of Gsdus, the 
historical explanations will be received with all the more 
confidence. 

Section 89. — Fate of the Justoqanian Books is the 

East.^ 

The literary work indicated in the first part of last section 
was continued throughout the sixth century by various 
writers, of whom Heimbach gives some account in his Pro- 
legomena. But the next three were comparatively barren ; 
the only thing worth noting being the 'ExXoyij Twvvofwpev 
avmrojjxp ycvo/jLcvfi of Leo the Isaurian in 740, professedly an 

* Inttitutionum graeea paraphrtuu TheophHo anleeetaori vuigo tributa, ^^ 
fid. libror, manuieriptor. recentuit K G. Ferrini. 2 vola., BerUn, 18B4, 1885, 
(second not yet completed). 

^ Zachariae, HiHoriat jurU Graeeo-Eomani ddineatw^ Heidelberg, 1839; 
Montrueil, UitUnre dAi Droit ByanfUin^ 3 vols., Paris, 1 843-46 ; ProlegomeM 
to Heimbach's edition of the Basilica (6th vol. of BoMiicorwn lihri LX . • • 
JUstUuit C. G. £. Heimbach, 6 roll*., Leipsio, 1833-70, with a supplement to 
books 15-19 by 2jachariae in 1846) ; S^hariae von Lingenthal, Jui Gr<uco- 
Jiomanum, (a collection of Byzantine treatises of the second order,) 7 vote- 
Leipsic, 1856-84 ; Zachariae v. Ling., Oeseh, d. Orieck.-}i6m. ReehU (doctrine^ 
2d ed.y Berlin, 1877 ; Rivier, IrUrod, hist au droit romain (2d ed., BnuselBi 
1881), p. 545 $q, ; Amos (as in § 88, note 2), p. 892 9q, 
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abstract of the whole Jostinianian law amended and re- 
arranged, but which was repealed by Basil the Macedonian 
on account of its imperfections and its audacious departure 
from the law it pretended to summarise. The last-named 
emperor, with his son Leo the Philosopher, set themselves in 
the end of the ninth and beginning of the tenth centuries to 
the production of an authoritative Greek version of the 
whole of the Justinianian collections and legislation, omit- 
ting what had become obsolete, excising redundancies, and 
introducing such of the post-Justinianian legislation as 
merited preservation. The result was the Basilica (ra 
BcurcXcicd, t.e., vofiifia), which was completed in the reign of 
Leo, though probably issued in a preparatory stage in the 
reign of Basil, (who also published a sort of institutional 
work, the Xlpo^eijoov, which was revised and republished by 
Leo under the name of 'Eiravaywyii rov vojjlov). The Basilica 
are in sixty books, subdivided into titles, following generally 
the plan of the Justinianian C!ode, but with the whole law 
on any particular subject arranged consecutively, whether 
borrowed from the Digest, the Code, or the Novels. Leo's 
son, Constantinus Porphyrogenetus, made an addition to it 
in the shape of an official commentary collected from the writ- 
ings of the sixth-century jurists, — ^the so-called 11apaypa(f>ai 
tZv ttoKcuwv, which are now spoken of as the Scholia to the 
Qasilica, and have done good exegetical service for modem 
civilians. The Basilica retained their statutory authority 
until the fall of the Byzantine empire in 1453. But long 
before that they had practically been abandoned ; and not a 
single complete copy of them exists. Their place was taken 
by epitomes and compendia, of which several are printed in 
Zachariae's collection, the last being the "E^a^i^o^ of 
Const. Harmenopulus of 1345,* " a miserable epitome of the 
epitomes of epitomes," as Bruns calls it, which survived the 

' Harmenopuli manuale legum teu Eexe^iUos, ReceruuU G. £. Heimbacb, 
Leipsic, 1851. 
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vicissitadeB of the oenturieB, and finaDy reoeiyed stttbotoiy 
aathority in the new kingdom of Greece in the year 1835, 
in place of the Basilica which had been sanctiaaed in 1822. 

Section 90. — ^Theib Pate dc tbe West. 

Before the rise of the Bologna school it was to a very much 
greater extent from the Romano-Barbarian Codes (§ 79) than 
firom the books of Jostinian that Central and Western Europe 
derived their acquaintance with B(»nan law. Theodoric's 
Edict can have had little influence after Justinian's recovery 
of Italy, and the Bomano-Buigundian law was no doubt 
gradually displaced by the Breviary (Lex Bam. Visiffothorvm) 
after Burgundy had fallen into the hands of the Franks; 
but the Breviary itself found its way in all directions in 
France and Germany, penetrating even into England, to s 
great extent through the agency of the Church. There must, 
however, have been other repertories of Roman law in cir- 
culation ; as witness a testament made in Paris in the eud 
of the seventh century, preserved by Mabillon, in which the 
testator uses the old formula of the jiu civile^ — " ita do, ifca 
lego, ita tester, ita vos Quirites testimonium mihi perhibe- 
tote," — words that are not to be found either in the Visi- 
gothic or the Justinianian collections. 

In his pragmatic sanction of the year 554 Justinian anew 
accorded his imperial sanction to the jura and leges^ i.e., the 
Digest and Code, which he says he had long before trans^ 
mitted to Italy ; at the same time declaring that his Novels 
were to be of the same authority there as in the Eastw Two 
years after this came Julian's Latin epitome of them, not 
improbably prepared by command of the emperor himself. 
That they all came at once to some extent into use is be- 
yond question ; for there is preserved in Marini's oollectioa 
the testament of one Mannanes, executed at Havenna in the 
reign of Justinian's immediate successor, Justin 11., in which 
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the requirements of both Code and Novels are scrupulously 
observed. Of other monuments of the same period that 
prove the currency of the Justinianian law in Italy, several 
are referred to by Savigny in the second volume of his His- 
tory of the Roman Law in the Middle Ages ; among which 
may be mentioned the Turin Gloss of the Institutes, which 
Fitting ascribes to about the year 545, and two little pieces 
known as the DictcUum de consUiariis and the Collectio de 
tutaribuSj which form an appendix to some manuscripts of 
Julian's Epitome of the Novels, and may possibly have been 
from his pen. The invasion of the Lombards, the disturb- 
ance they caused in Italy for 200 years, and the barrier they 
formed between it and the rest of Europe, militated against 
the spread of the Justinianian law northwards ; but it was 
taught without much interruption in Ravenna, the seat of 
the exarchs, to which — but this is doubtful — the school 
(sttidium) of Rome, revived by Justinian, is said to have 
been transferred. By the Lombards, as their savagery 
toned down, the Roman law was recognised to this extent, — 
that they allowed it to be applied to Romans within their 
territory ; and it is said to have even been taught in Pavia, 
which they had established as their capital. Their over- 
throw by Charlemagne opened an outlet for it beyond Italy ; 
and in the ninth century there is evidence that the Jus- 
tinianian books, or some of them, were already circulating 
in the hands of the clergy in various parts of Europe. Yet 
there are very few remains of any literature indicating much 
acquaintance with them. Almost the only pieces worth 
mentioning are the so-called Sumrna Perusiruij an abridge- 
ment of the first eight books of the Code, ascribed to the 
ninth century ; the Qaaestiones ae Monita on the Lombardic 
Laws, drawn mostly from the Institutes, but with a few 
texts from the Digest, the Code, and Julian's Epitome, and 
supposed to have been written early in the eleventh cen- 
tury; the Brachylogus, an abbreviated revision of Justinian's 

25 
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Institutes, with references to his other books, which is 
thought to have been written in France (Orleans ?), accord- 
ing to Fitting between 999 and 1002, bat according to 
other aathorities nearer the end of the eleventh century ; 
and Petri exceptiones legum romanarum, a systematic exposi- 
tion of the law in four books, written in the south of France 
early in the latter half of the eleventh century, and mostly 
compiled from Justinianian sources. 

It was in the very end of the eleventh century or the 
beginning of the twelfth that at Bologna, and under one 
Imerius, who appears not to have been a professional jurist 
but originally a teacher of letters, the study of Roman law 
began somewhat suddenly to attract students from all parts 
of southern Europe. The only parts of the Justinianian 
legislation that had hitherto made any great way, — and that 
through the action of the clergy, — ^were the Institutes, the Code, 
and the Novels. The first, from its elementary character, 
Itad very naturally commended itself; the Code, with its 
opening title on the Trinity and its second on Holy Church, 
and the Novels with their abundant legislation on matters 
ecclesiastical, were in ntany respects charters of the Church's 
privileges and prized accordingly ; but the Digest, the work 
of pagan jurists, had been practically ignored. The Code 
and the Novels, however, with their modicum of wheat con- 
cealed in such a quantity of chaff, offered little attraction to 
laymen of intelligence ; and when a copy of a portion of the 
Digest, with its infinitely purer diction and clear and incisive 
reasoning, came into the hands of Imerius, it must have been 
for him as a new revelation. The text of it seems to have 
reached him by instalments ; at least this is the reasonable 
explanation of its division by the Glossarists — as Imerius 
and his successors of the Bologna school were called, from 
the glossae, notes marginal and interlinear, with which they 
furnished it — into three parts, Digesium Vetus (books 1 to 
24, tit. 2), Infortiatum^ and Digestum Novum (books 39 to 
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the end) ; the general idea being that after first the old and 
then the new Digest had come to light, the connecting link 
unexpectedly tamed np, and got in consequence the some- 
what singular name by which it continued to be known for 
centuries. The whole collection was by the Glossarists dis- 
tributed in five volumes ; the fourth containing the first nine 
books of the Code, and the fifth, called volumen parvum 
legurriy containing the Institutes, a Latin translation of 134 
of the Novels known as the AutherUicum, and the last three 
books of the Code (which had been recovered subsequently 
to the others). With those five volumes, the teaching that 
accompanied them, and the glossae, gummae, casvs, brocardicay 
&c., with which they were enriched from the rise of the 
school with Imerius till its close with Franciscus Accursius 
in 1260, Roman jurisprudence began a new career, which 
it would carry me beyond the scope of this little book to 
attempt to trace even in meagrest outline.^ 



Section 91. — The Principal Manuscripts, Texts, and 
EnrnoNs of the Jdstinianian Books. 

Of the whole Corpus Juris CiviliSj as the collected body of 
the Justinianian law was first styled by Denis Godefroi(6otho- 
fredus) in 1583, very few MSS. are known to exist. There is 
one in Copenhagen, but it is not of great antiquity or any 

^ The great authority on the matter of this section ii still Savigny's Gaeh, 
d. Rom. ReehU im MiUdaUer, 7 vols., 2d ed., Heidelberg, 1834-51 ; but much 
additional light has been thrown on it by Merkel, Stintzing, Blume, Fitting, 
Brans, Mommsen, Krtiger, Ficker, Rivier, Conrat (Cohn), and others, whose 
writings, mostly in periodicals, are too numerous to mention. On the early 
traces of Roman law in Britain, see Amos (as in § 88, note 2), p. 443 tq. ; 
Caillemer, Lt Droit Civil dans Us provinces Anglo- NormandeSf Caen, 1883 ; 
Scratton, The Jnjlnenee of the Roman Law on the Law of England, Cambridge, 
1885. A tractate by Leonard, Beitrdge zur Geschichle des Romisehen Reehts 
in England, (Heidelb. 1868), is of little value ; it is mostly compiled from 
Selden's Ad Fletam dissertatio, Savigny's Gtsehichte, and Wenck's Magister 
Vaearius, primus juris Romani in Anglia Professor, Leipiic, 1820. 
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critical value. It is said that a second exists (or existed) in 
the Dominican library at Wlirzbarg, gifted to it by the Em- 
peror Frederick Barbarossa, and a third in a convent library 
at Prague ; but the mention in the Catcdogus MSS, Angliae 
et Exbemifie of the existence of a fourth in the cathedral 
library at Salisbury is founded on a misapprehension. Of 
printed editions, on the other hand, it may be said with 
certainty that there is but one book of which there is a 
greater multitude, — ^the Holy Bible. 

Of the Institutes the manuscripts are numerous^ the earliest 
mere fragments, and but one of the ninth (or more probably 
tenth) century complete, — the Codex Bambergerisis ; the great 
majority are of the fourteenth century, and some still later. 
The earliest edition was that of Peter Schoeffer (Mayence, 
1468), with the Accursian gloss; the first unglossated one 
was published in Paris in 1511 ; and the most authoritative 
one at the present day, being the result of a collation of the 
best manuscripts, is that of Kruger, first published in 1867. 
The texts of Schrader (1832) and Huschke (1868) rank next 
in importance. 

There is but one complete manuscript of the Digest of 
earlier date than the rise of the Bologna school, — the famous 
Codex Florentinus, formerly in Pisa, but now one of the most 
valued treasures of the Lorenzian Library in Florence. Of 
this MS. a minute description is given by Brencmann in his 
Historia Pandeetarum (Utrecht, 1722), and a more critical 
one by Mommsen in the preface to the first volume of his 
greater edition of the Digest (Berlin, 1866). It is a very 
beautiful codex, dating fix)m the sixth or seventh century, 
written, if not in Constantinople, at all events in Greece, 
with a good many corrections by later hands. It is free 
from abbreviations, — the sigla which Justinian had for- 
bidden ; and has neither numeration of the consecutive 
fragments, nor spaces between the words, nor punctuation 
except at the end of sentences. The inscriptions are always 
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preserved, and the Greek passages written with even greater 
accuracy than the general text. Also of great antiquity, 
and probably not much younger than the Florentine, are 
the Pommersfeld and Naples codices; but they are mere 
fragments, — the first a papyrus containing part of the first 
title of the forty-fifth book, and the second a palimpsest con- 
taining part of the tenth book. A manuscript in the Royal 
Library at Berlin, which dates fix)m the ninth century, con- 
tains part of the ninth book. No other known codices go 
beyond the commencement of the school of the glossarists. 
With very few exceptions, they contain not the whole Digest, 
but only one of its Bolognese divisions, — either the Dig, 
Veins, the In/ortiatum, or the Big. Novum ; not more than 
six or eight are as old as the eleventh or twelfth century ; 
while about 500 are known of later date. These last for 
the most part contain the Accursian gloss ; and it is char- 
acteristic of them that they do not give the inscriptions 
in full, — i,e.j the indications of the books of the old jurists 
from which the passages had been excerpted, — and some- 
times omit them altogether ; and that they omit the Greek 
words and sentences, or substitute for them a current Latin 
translation. Of the texts, three are distinguished by the 
civilians, — ^the Pisan, the Vulgate, and the Noric. The first 
is that of the Florentine manuscript. The Vulgate is that 
which was adopted by the glossarists, and which is to be 
found, more or less variated, in all the manuscripts from 
the thirteenth centuiy downwards. Mommsen is of opinion 
that, while the (Pisan or) Florentine formed the basis of the 
Bologna text, yet the glossarists must have been in pos- 
session of another manuscript of perhaps equal antiquity, 
though possibly incomplete, from which they corrected the 
former with great advantage. The lectio Norica or -ffafo- 
andHna is a mixed text due to Gregorius Haloander 
(Metzler), the result of a collation of the Florentine with 
some of the oldest Vulgate MSS., aided largely by arbitrary 
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conjecture, which was pablished by him at Naremberg in 
1529. The edilio princepSy corionslj enough, was of the 
In/ortiatuniy at Rome, in 1475 ; the Dig. Vetus and Novum. 
followed in the ensuing year at Perusina and Rome respec- 
tively. All three were prints of the Bologna text, with the 
Accursian gloss. Haloander's edition of 1529, which was 
of the whole Digest, was unglossated. So was the magni- 
ficent reproduction of the Florentine Pandects by the Torellis 
in 1553, under the sanction of several crowned heads, and 
amongst them King Edward VI. From that time, and 
down to the middle of the present century, most unglossated 
editions — the latest glossated one dates from 1627 — ^were a 
combination of all three texts, the Florentine predominating, 
but conjectural readings gradually multiplying. The uncer- 
tainty which thus resulted induced Mommsen to undertake 
the preparation of the edition (2 volumes, Berlin, 1866—70) 
which is now on all hands accepted as authoritative. It is 
substantially the reading of the Florentine from a new col- 
lation prepared for the purpose, checked only by the three 
fragments above referred to and a small number of the 
very earliest Bologna codices, and, where necessary, by the 
Basilica and its scholia ; conjectural emendations being very 
sparingly admitted, and usually relegated to footnotes. 

Of the Code there exist three incomplete ante-glossarist 
manuscripts. Imerius seems to have had originally only 
the first nine books, for the three last (tres libri) formed 
part of the Volumen according to the Bologna arrangement. 
They all fared somewhat badly ; for comparatively early the 
inscriptions and subscriptions and all the Greek constitu- 
tions came to be omitted. Into the Code as they had it 
the glossarists introduced what they called AuthenHecLe^ — 
notes of the alterations made on the law by Justinian's 
Novels ; also some constitutions of the Emperors Frederick 
I. and II., which are quite out of place. The authoritative 
edition, prepared from the best manuscripts, with restitution 
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of all that the glossarists had excised, is that of Kriiger 
(BerUn, 1877). 

The Novels, as already observed, were never collected 
officially. For several centuries they were known in Italy 
only through Julian's Latin Epitome of some 125 of them. 
Another Latin version, which is thought to have been also 
of the time of Justinian, was accepted by the glossarists 
(versio mUgata), and obtained the name of Avihenticum^ — 
"that sanctioned as law."^ This they divided into twelve 
CollcUioneB ; in nine of them ranging those laws which they 
glossated as of practical value (autfienticae ordiriariae), the 
rest (the authenticae extraordinariae or extravagantes) being 
placed in the other three and unglossated. In the sixteenth 
century two Greek manuscripts were discovered, wHch form 
the basis of the now accepted collection ; one in Florence, 
which was published by Haloander in 1531^ the other in 
Venice, published in 1558 by Henry Scrimgeour, the first 
Scotsman who obtained European distinction as a civilian. 
The last edition is that of Zachariae von Lingenthal (2 vols., 
Leipsic, 1882). Another by Bndolf Schoell is in course 
of publication; it is meant to rank with the Digest by 
Mommsen, and the Institutes and Code by Kriiger, as the 
completion of a trustworthy presentation of the whole 
Corpus Juris CivUis. 

^ AuthefUieum Novdlarum Conttitviionum Ju$tiniani versio wdgata quam 
reeentuU, G. K Heimbach, 2 vols., LeipBic, 1851, with elaborate prolegomena 
and other critical apparatus. 



APPENDIX. 



NOTE A. (See § 9, in fine.) 

Referbkoeb in the pa<]^e8 of the lay writers to the action of the cognati 
and a^nes must be received with caution. For instance, in their 
accounts of the caristia or cara eogncUio, an annual festival that imme- 
diately followed the parentales dies and the feralia, and at which all the 
members of a family assembled to renew the bonds of goodwill and 
affection over a common repast in presence of the domestic lares, Ovid 
{F<ut,y ii. 617 sq.) and Valerius Maximus (ii. 1, § 8) speak of it as a 
reunion of the cognati and adfines generally, to the exclusion of all 
third parties. But as the feast was held everywhere on the same day 
and was kept up till night, and as both men and women might be 
nearly connected by blood or marriage with half-a-dozen families or 
more, it is clear that the cognation and affinity that qualified for par- 
ticipation in it must have stopped short of that sixth degree to which 
they usually extended. It is only by assuming that the gathering was 
exclusively of wife, son?, unmarried daughters, and wives and children 
of sons, around the table of the head of the house, that the account of it 
becomes comprehensible. His sons and their children and his unmarried 
daughters were undoubtedly cognates of his, and his wife and daughters- 
in-law adfines in the wider sense of the word ; but what a small pro- 
portion probably of those entitled to those designations. It may be that 
in other cases in which cognati and adfines are spoken of a similar 
limitation is necessary. 



NOTE B. (See § 14, note 4.) 

Gains (i. 113) describes coemptio as an imaginary sale and purchase 
per aes et libram, in presence of a libripens and five citizen witnesses ; 
but unfortunately the final words in the MS. — *'a [«asse] emit eum 
mulierem, cujus in manum con venit ''— do not indicate with certainty 
which of the parties was the nominal seller and which the nominal 
purchaser. Comparative jurisprudence shows so many examples of 
bride-capture developing into bride-purchase, that many jurists rush to 
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the conclusion that, as the story of the Sabine rape, the hcuta eodtbaris^ 
the pretended forcible tearing of the bride from her mother, &c., point 
to a time when capture was in vogue, and as Gains de&nes coemptxo as 
an imaginary sale, there must have been an intermediate stage in which 
there was a real purchase of the bride from her father or guardian, of 
which coamptio was a modified survival ; that in it consequently the 
bridegroom was the purchaser, the bride's paterfamilias or guardian the 
seller, and the bride herself the object of sale. That there may have 
been such an intermediate stage is more than probable ; but the co- 
emption of the texts does not represent it. 

The following points are to be noted : (1) Emere in old Latin did not 
necessarily mean to purchase for a substantial money price, but simply 
to take, receive, or acquire ; see Festus v. Bedemptorei (Bruns, p. 286), 
PauL Diac. w. Aheinito and Eniere (Bruns, pp. 262, 267) ; (2) though 
coemptio was a mancipation, yet this was used for many other pur- 
poses besides actual sale and conveyance of a res tnandpi, e.g., the 
execution of a testament and the effecting of a donation, adoption, or 
emancipation ; the touching of the scales with a piece of copper (and 
later a coin) in the presence of witnesses was but the solemnity employed 
to mark the completion of the act, whose nature and purpose were 
defined in the contemporaneous spoken words ; (3) that Cicero and 
Gains never use the word coemere, but always eoemptionem ftteere^ a 
phrase they apply exclusively to the bride, coemptionari and coemptum- 
ator being applied to the bridegroom ; (4) that Servius, speaking of 
coemptio, says (in Aen.^ iv. 103, Bruns, p. 322), '* Mulier atque vir in se 
qtiasi eoemptionem faciunt," and (in Oeorg,, i. 31, Bruns, p. 324) ** Se 
maritus et uxor invicem coemebant ; " (6) that Boethius (in Cic, Top., 
ii. 3, § 14, Bruns, p. 320), quoting Ulpiau as his authority, says, ^ Sese 
in coemendo invicem interrogabant," &c. ; (6) that Isidore (Orig. v. 24, 
§ 26, Bruns, p. 327) says, " Se maritus et uxor invicem emebant, ne 
videretur uxor ancilla ;" (7) that Nonius Marcellus, v. NubefUes (Bruns, 
p. 312), says that in ancient times a woman marrying carried three 
pieces of money, one for her husband tamquam emendi cauaa, and the 
others for his domestic and compital larts. 

In presence of all these authorities it seems impossible to accept either 
the prevalent opinion that the bridegroom alone was purchaser, or that 
entertained by Holder {Die RSmiseke Eke, Zurich, 1874, p. 20 sq.\ that 
this position was taken solely by the bride, the bridegroom being the 
object of purchase. Reciprocal purchase, or rather, as Boethius puts it, 
the acquiring of each other as paterfamilias and malerfamUias respec- 
tively, and that under pretence of purchase, seems to have been the true 
nature of the transaction. The objection usually urged against this 
view — that a man could not sell himself —is of very little weight. Why 
could he not do so as well as the bride 1 It is said she did not do so ; 
that if fk filiafamilias, she was sold by her father, and if suijuris, by her 
tutors. But the last part of the explanation is inconsbteut with what 
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18 stated both by Gaius (i. 190) and Ulpian (xi. 25), that tutors never 
acted for their full-grown female wards, but only sanctioned the latters' 
acts,— a rule to which coemption formed no exception (Qai., i. 115, 195) ; 
and even the first part of it is contradicted by a statement of Paul's in a 
passage preserved in the Collatio (iv. 2, 2), — that, when a JUiafamilias 
passed in manum mariiiy the act was her own, her father being no more 
than auctor. That a roan could not go through the form of selling him* 
Belt per ae$ et libram, however, is a proposition that is unsupported by 
any authority ; the extent of the truth is that he could not so sell him- 
self into slavery or giion slavery ; and Gaius says expressly (i. 123) that 
neither of these was implied by the words used in coemption. 

On these grounds I am disposed to think that there is an omission in 
the text of the MS. of Gaius, and that the latter ought to read somewhat 
to this effect, — " asse [emit vir mulierem, quam in manum recipit (see 
Gai, ii. 98), et invicem] emit eum mulier, cujus in manum coDvenit.» 
Buschke's opinion is similar ; in his last (4th) edition of Gains he has 
'^ asse emit eum [mulier et is] mulierem, cujus in manum convenit." 
The objection to this reading is that, as vir does not occur in the pre- 
vious part of the sentence, eum and i$ have no antecedent. 



NOTE C. (See § 31, note 3.) 

Considerable confusion has been caused as to the meaning of the word 
nexum by some definitions of it by writers of the later republic, pre- 
served by Varro, De L, Z., vii. 105 (Bmns, p. 308) and Festus v. Nexum 
(Bruns, p. 274). In reading them it must be kept in view that Mamilius 
(as quoted by Yarro) and Aelius Gallus (as quoted by Festus) are not 
speaking of a person making himself nexus by copper and scales, — for 
that practice was abolished by the Poetilion law of 428 u.a (supra, 
p. 161), — but of a thing being bonded (obligata) in that way. The phrase 
res nexa is quite common in the classical law, as applied to something 
impledged or hypothecated to a creditor ; see Ulp., in Dig^ xliii. 4, fr. 1, 
§ 4f Antoninus (Caracalla), in Cod,, viii. 19, 2, Alex. Sever., in Cod,, 
viii. 27, 2. When a thing was given as a security per aes et libram it 
was called fiducia {supra, p. 140 sq,), and it is this that Q. Mucins Scse- 
vola (Yarro, as above) appears to have had in view when correcting 
Mamilius ; he limits the word nexum to a thing over which a nexus was 
created per aes et libram, and excludes from it an ordinary mancipatory 
conveyance of property, — a limitation and exclusion of which Yarro 
approves. It may be objected that a fducia, although undoubtedly 
intended only as a security, was in form transferred to the creditor in 
property. But the money lent to a borrower per ae$ et libram also 
became his property, and yet it was called nexum aes. The borrowed 
money and the thing given oBjiduciaf therefore, were in much the same 
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podtion : both became tbe property of the receiver, but "With an obliga- 
tion of return ; if the one was properly called nexum au, why ahonld 
not the other be res nexa t The final, and unfortunately corrupt, sen- 
tence in the passage of Yarro refers to the case of the debtor who, in 
the earlier law, made himself nejnci, and has little or no connection with 
what precedes it (See on this subject the observations of Proll Nettle- 
ship in the Jowmal of Philology, toL xiL (1883), p. 198 tq.) 



NOTE D. (See § 34, note 12.) 

In the early sacramental procedure each party had to deposit his 
stake before he could be heard on the question at issue ; but after- 
wards he only gave security for its payment in the event of a judgment 
declaring him to have been in the wrong. Ihering (''Reich und Arm im 
altrom. Civilprozess," in his Sckerz und Emst^ p. 175 sq.) regards this 
change of practice as a signal triumph of popular legislation. He main- 
tains that not only the tendency but the motive of the arrangements of 
the judicial procedure, both by sacrament (§ 34) and manus injectio 
(§ 36), were to throw obstacles in the way of a poor man asserting or 
defending h'lB rights, by making deposit of a considerable sum of money 
in the one case, and the finding of a vindex in the other, a condition 
precedent of his plaint or defence ; that both these procedures were 
instruments for defeating the ends of justice when a rich man set himself 
in opposition to a poor one. This was in time amended in the case of 
manui injectio by allowing the party against whom it was employed to 
defend himself in most cases in propria persona, ue., without a vindex j 
and in that of the sacramental procedure by its being held sufficient for 
the parties to give sureties for the summa or poena sctcramenii, which 
was exacted only from him who was eventually unsuccessful. Ihering 
ascribes the latter amendment to a law partially preserved by Festus 
(Bruns, p. 43), passed on the proposal of one L. Papirius, a tribune of the 
people, and which cannot have been earlier than the sixth century, 
appointing three oflicials to collect and adjudicate upon sacramental 
penalties (sacramenta exigunto judicantoque) ; and he understands by 
these words that not only were they to exact the penalties, but that, 
disregarding the figures of 500 or 50 asses which had been named in 
the provoccUiOf they were to determine in each particular case what the 
amount should be. He identifies this Papirian law with one of the 
same name mentioned by Pliny (H. JV., 33, § 46), but which most 
recent writers assign to the year 665, reducing the weight of the copper 
as to half an ounce ; (it had been reduced in 485 from lib. to 4 oz., about 
513 to 2 oz., and in 537 to 1 oz.) He thus makes the lex Papiria a statute 
of considerable scope, at once postponing the collection of the sacramen- 
turn until the end of the sui^ empowering the IIIviH capitales to say 



APPENDIX. 446 

what should be its amoimt/and facilitating its payment by reducing the 
value of the a<. But the purpose of this last provision is more likely to 
have been the alleviation of the position of borrowers ; and as regards 
the other two, the text preserved by Festus seems rather to indicate 
that the new officials in exaction and judgment — and what is meant by 
the judicanto is far from clear — were to follow already existing practice. 
Be this as it may, and the date of the change earlier than that assigned 
to it by Ihering, there can be no question of its importance or doubt of 
the benefit it must have conferred on poor litigants. 



NOTE E. (See § 34, note 19.) 

Yarro, De L. X., v. 180 (Bruns, p. 303), says that even after the 
iumma tacramunti had been converted into money, it was deposited oi 
pontemj — some bridge, he does not say which, where there was a sacred 
" pound.** (Curiously enough, the Irish spelling of " pound ** is " pont ; " 
Skeate's Etym. DicL^ v. '* Pound.") A most ingenious and plausible 
explanation was suggested by Danz in 1867, in the Z, /. £(?., vol. vi. 
p. 359. Recalling the facts that there had been discovered in the Tiber- 
island sacella of Jupiter Jurarius and Dius Fidius, the two deities to 
whom solemn oaths were usually addressed, and that the island was 
spoken of as ^ inter duos pontes," because connected with both banks of 
the river by bridges bearing no particular names, he suggested that the 
island may have been the spot to which disputants resorted to make 
their tacramentaf and that the cattle, sheep, or money were deposited in 
a place for the purpose before the bridge was crossed. Much the same 
explanation was offered by Huschke two years later in his book Iku aUe 
rlhnische Jahr (Breslau, 1869), p. 360, apparently without being aware 
of Danz's speculation. He adds, on the authority of the Iguvine Tables, 
that while bullocks were offered to Jupiter, only sheep were offered to 
Dius Fidius. The island, he thinks, must have been selected as neutral 
ground, to which all parties might have access, and which obviated 
intrusion into the temples of the two gods on the Capitol and Quirinal 
respectively. And it is to its use as the scene of the sacramental pro- 
cedure that he attributes its name of ^' holy island/' rather than to the 
fact of its having been the seat of the temple of ^culapius. Huschke 
recurs to and enforces this view in his MtUta und Sacrammium (1874), 
p. 410^ where he does refer to Danz's paper. 



NOTE F. (See § 36, note 11.) 

Another argument in favour of the view that the cteris confem of the 
XII Tables referred to nexal debt occurred to me after the text was in 
type. It 18 derived from the language of cap. Ixi. of the Lex Coloniae 
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Juli€U Gtndivae o( the jean o( Home 710(Brun8,p. Ill) : '' Judicatijore 
iuanu8 injectio esto. . . . Yindex arbitratu Ilviri quive jure dicundo praerit 
locuples esta Ni yindicem dabit judicatumve fiaciet, secam dadto. 
Jure civili vinctnm habeto," &c. The <ierii confesii of the Tables does 
not reappear ; but no one contends that the manug injectio authorised 
by the colonial statute did not apply to the injure confeesue. If it did 
apply to him, it must have been because he was included in the term 
judieattu. The cteris confeui no doubt was omitted because it applied to 
nezal debtors, against whom nmnu$ injectio had been prohibited bj 
the Poetilian law. 



NOTE G. (See § 36, note 20.) 

^* The idea of responsibility {Raftwig) is primarily one of answering 
with life and limb ; in primitive times responsibility in any other way 
is inconceivable. Hence the debtor who does not pay falls straightway 
into the hands of his creditor, who may hold him as a slave, may sell 
him into slavery, may kill him. But this last fdtemative is ere long 
subjected to some modification. The members of the body have very 
soon each its own value put upon it, in order that for every case of 
itij iiry there may be a fixed and certain composition. This point reached, 
a creditor must no longer cut from his debtor's body more than neces- 
sary — than is a proper equivalent for the wrong he has sustained ; and, 
if there be several concurring creditors, none must cut more than corre- 
sponds to his own clainu So we find it put in the extant remains of old 
Scandinavian law. In contrast it may be said to have been a step in 
advance when the Roman XII Tables made an end of this detestable 
calculation, by declaring that in such a case it should be of no moment 
whether one or more creditors cut away more or less than his or 
their proper share ; they might hack their debtor in pieces just as they 
pleased ; the law was no longer to be encumbered with details : n phu 
mintisve secuerunt sefraude esto. So long as the sequence of ideas in the 
world's history was undiscovered, this provision of the Tables was natu- 
rally beyond comprehension. And yet it is somewhat surprising that 
no one should have lighted on the meaning of it when one thinks of all 
the hypotheses that have been suggested to explain it, but that really 
explain nothing ; hypotheses so multitudinous that there fails from 
the list of them this only, — that the ancient Romans must have been 
anthropophagi I 

'^ It is a step further in advance when the law stops short of killing a 
debtor, and contents itself with pains and tortures. In the invention of 
such punitive devices mankind has given signal proofs of its ingenuity, 
— expulsion from the body social, infamy in every shape, corporal 
punishment, incarceration. All these fell to the lot of the unfortunate 
debtor. If he was dead, his creditor seized even his poor remains. To 
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deprive a debtor's body of a peaceful grave was a custom among tbe Egyp- 
tians that survived into the Christian period. Even as late as the sixth 
century the emperors had to interfere to suppress this horrible abuse ; 
and the legends alike of East and West held him in honour who ran* 
somed an insolvent's corpse and gave it decent burial. 

" In my work * Shakespeare var dem Forttm der JurUprudenz,* I have 
shown in detail how those gruesome customs gradually disappeared, — 
how the development of the law step by step removed the foundations 
of the system ; and it is enough to refer to what is there said. I have 
shown there also the conservative element that for many a long year 
held that development of the law in check. The severities that attended 
insolvency were perpetuated through the medium of contract. When the 
old consequences of insolvency no longer resulted by direct operation of 
law, creditors began to make sure of them by clauses embodied in their 
agreements. If a debtor was no longer to fall ipso jure into the hands of 
his creditor, it was necessary that he should expressly impledge himself. 
He pledged his body, his freedom, his honour, even the salvation of his 
soul. The clause inserted in the contract might prescribe forfeiture by 
the debtor of a pound of flesh, — ^a figure that has become typical for all 
times through the genius of the great dramatist Or it might be one 
whereby the debtor subjected himself, in the event of non-payment, to 
some indignity, or to outlawry, or even to excommunication," &c, &c. 
Kohler, Das Becht als CuUurerscheititmgy Wtlrzburg, 1885, p. 17 fg. 



NOTE H. (See § 53, note 15.) 

Gains says that, while it was on all hands admitted that there could 
be transcription of a book-debt from one person to another only between 
citizens, it was a matter of dispute in the empire whether there might 
not be transcription from thing to person even between peregrins, seeing 
it proceeded on an antecedent liability under a juris gentium obli^^ation. 
One might suppose from the anecdote told by Cicero {De Off., iii. 14, 
§§ 58-60) of C. Canius and Pythius, the Syracusan banker, that it was 
in use by peregrins in his time, (unless indeed Pythius, though living 
in a province, was in fact a citizen). It affords a capital illustration of 
the effect of the nomen. Hearing that Canius was in search of a country- 
house, Pythius, who owned one, invited him to dine with him a day or 
two afterwards. In the meantime he bespoke some fishermen to be 
then in the bay (which was finless) with some boats well filled with fish, 
which, on a given signal, they were to bring ashore before the eyes of his 
guest, as if just caught ; while he arranged with some huntsmen to be 
in the vicinity, well furnished with game, which they were to bring to 
the house while Canius was sipping his wine, pretending it had been 
newly killed in the woods. The bait took. A place with such attrac- 
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tioDB was jttflt what CanioB wanted. Wonld Pythias sell it 1 He might 
haye any price he liked ; and so on, and so on, nntil Pythias made 
pretence of reluctant consent Naturally, Canius had not the money 
with him ; but the aatate Pythins knew yery well that if he left the 
price standing until his guest had discovered the fraud, he ^would 
never have any chance of fingering it. So he produced his books and 
transcribed the debt at once : nomina facit, rugotium co^ficU. He thejreby 
made Canius his debtor, not for the price of a house and grounds, bnt 
for money booked against him, recoverable by an cuAio eertae creditas 
peeunias ; and as the exeeptio and actio doli had not yet been invented, 
there was no means by which Canius could plead the fraud as an 
equitable defence, or have reparation for the deceit of which he had been 
the victim. 



Il^DEX. 



ACCKPTILATION, 277. 

Accrual {adcrttio) amongst lioin, 176. 
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161. 

AdUio hereditatis, 175 ; tempus delibe- 
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ventariij ib. 

Adjudication, 145, 361 and n. 9. 

Adoption, —its purpose originally, 29 ; 
a. of a paterfamilias, sec " Adroga- 
tion;" a. of a^iu«/amt^ias,dO, 119 
iq, ; effect, 30, 129; Justinianian 
amendments, 418. 

Adrogation (or adoption of a pater- 
familias), — its purpose, 29; how 



accomplished, 30; incompetent to 
plebeians in regal period, 48 ; effects, 
ISO n. 4, 131, 176. 

Adsertor libertatis (in status-actions 
about freedom or slavery), 196. 

jEdiles, Gurule, their institution, 88; 
their edicts, 258. 

JEdiles, Plebeian, 84, 85 and n. 5. 

Aelianum, Jus, 262 and n. 10. 

Aes et libram. Origin of the negotium 
per, 68 ; conveyance per, see *' Man- 
cipation ; " loan per, see " Nexum ; " 
marriage per, see " C7o«nptk> ; ** 
solutio per, 60 n. 16 ; testament per, 
see '* Testament ; " Justification of 
the procedure per aes el libram, 62 
n. 25, 68 tq, and n. 12. 

Aes confessum of XII Tables meant 
nexal loan, 157, 203 sq., 445 sq» 

Aes rude, 59. 

Aes signatum of Skrv. Tnllius, 59 and 
notes 12, 14. 

Africanus, Sext. Cseo., 320. 

Agency, 272. 

Ager publicus, 90-92. 

Ager vectigalis, 420. 

Agnates and Agnation, as distinct 
from the gens, unknown in regal 
period, 43 and n. 3 ; agnatic tutory 
and inheritance invented by 0ecem« 
virs to meet necessities of the 
plebeians, 122 sq,, 172 j^. ; who were 
agnate, 123 sq. and notes 8, 10; rela- 
tion dissolved by capitis demintUio, 
130, 174 ; tutory of agnates under 
XII Tables, 124; their succession, 
172; limitations put upon it, 173, 
288, 292 sq, ; a succesaio graduum 
amongst them first admitted by Jus- 
tinian, 423 ; preference of agnates 
over cognates entirely abolished by 
bis Novels, ib, 

2 P 
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Agntriaa legialaiion of repnblie, 91 

AIaHc'i Breriaxy {Lex Rom. Vitigfitk.), 

398. 
Albam, The pnetor't, 254, 357. 
AmicUia, 110. 
AntetUUua, 290 n. 9. 
Aquiluui Btipalation, 274. 
Aqniliot Gallai, 264. 
Arbiiria and jvdieia, 198 9q. ; arhU 

trium liiit aeslimandae, 195. 
Auetortm laudare, 190 n. 10. 
Auetoritas and Auetoritatit actiOf 136 

iq, ; limitod to two yean, 138. 
Audoritoi patrum (in legialation), 85. 
Authentieae in Code, 438. 
AtUhenticum (Bologneae yenion of 

Novels), 435, 439. 

Bankruftct, — the Ratilian edict 
about it, 250 ; how post-mortem b. 
avoided, 175. 

Barter, its conversion into sale, 280. 

Basilica, The, 431. 

Bernardakis^s Sinaitic papyri, 400. 

*^Bina juffera,** The, of Varro and 
Pliny, 36 tq. 

Bishops' courts, — their institution, 
jurisdiction, and procedure, 383 «g. 

Blood-feud, its early suppression, 53. 

Bologna and the Glossarists, 434 $q. 

'* Bona paUrna avUaque," 32, 126. 

Bonae fidei action, — what involved in, 
285 tq.; intentio of, 360; exceptio 
doli superfluous in, 367. 

Bonae fidei posseiHo, 271. 

*^Bonam eopiam jurare^** 162. 

Boni mora as a regulative of public 
and private order, 21. 

Bonitarian ownership {in bonii habere) 
of rea mancipi, 41 n. 9 ; a result of 
Publici&n edict, 268 iq. ; distinction 
between it and Quiritarian owner- 
ship abolished by Justinian, 420. 

Bcnoruftij Emptio^ see ** Emptio bono- 



rum. 



» 



Bonorum potteetiOy 289-294 ; nature and 
probable origin, 289 ; 6. p, eecundum 
tabul€Uf 289 «g. ; &. p, contra t€ibula8, 
291 tq, ; its practical abolition by 
later Justinianian law, 424 ; 6. p. a6 
inteslatOt 292 $q. ; the pnetorian 
order of intestate succession and 
admission of cognates, 293 sq. ; how 
6. p. obtained, 294, 425 ; refused in 
abseace of tetlamenti /actio, 353; 



immediate effect, 291 ; heir's aetions 
granted to bonorum po99es9or under 
fiction of heirship, 2G& »q. 

Brachjlogus, The, 433. 

Breciarium Alarieianum, 398. 

Burffundionum, Lex Romantic 399. 

Byzantine jurisprudence, 430-432. 

"Capitb poenoi dalat" of deeeo- 
viral manut injeetiOy 207 s^. 

Capitis deminutia : meaning of capat, 
126 ; degrees of c </-., 127 ; c d. 
minima in particular, 127-129 ; its 
eonsequences, 129-131 ; not involved 
in servitium of neetu. 159. 

Capito and Labeo, 315 sq. 

CaracaUa's general grant of eitixenahxp^ 
339 sf. 

Carvilius Ruga and bis divorce, 248 
note. 

Cassian treaty of 262 u.c., 223. 

Cattle and sheep as media of ex- 
change. 58 and n. 7. 

Cauiio damni infecti, 373 ; c, de dolo, 
ifr. / c judicatum solvi, ib. ; c 
praedibus praediisque^ 149 ; c. «mi- 
fructuaria, 373. 

Censors, Institution of, 88 ; their regi- 
men morum, 222 sq. and n. 9. 

Centumviral court, — its creation, com- 
position, and functions. 75 sq. ; c 
causes, 185 sq. and n. 13, 360 ; cen- 
tumviralis hasta, 75 n. 9. 

Certi eondiclio, 359. 

Cessio bonorum^ 96, 16a 

Cessio injure^ see " Injure cessio,^ 

Christianity, Establishment of, — its 
influence on the law generally and 
specially, 381-384. 

Cicero's book de jure civUi in ariem 
redigendo, 263 n. 11. 

Citations, Valentinian law of, 390 sq. 

Citizen and non- citizen under jut 
civUe, 107-113 ; citizen's eonubium^ 
comm^rciumy and actio, 108; his 
capacity generally, 127; he alone 
could make a testament, 48 n. 13; 
Camcalla's general grant of citizen- 
ship, 339 sq. 

Clientage in regal period. 8 sq.; how 
affected by XII Tables, 114. 

Codex, OregorianuSf 392. 

CodeXf Hermogenianus, 392 sq. 

Codex, JustinianeuSt the Ist edit, 403 
sq.; J. Cod. repetitae prtielectianit, 
411-413 ; its relation to the Digesti 
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412; its loaroei, 413; MSS. and 
editiooi, 438. 
Codex, Tkeoctosianus, 393 aq. 

Codicea accepti et expensi, 276. 
Oodioils, Introduction of, as adjuncts 
to testaments, 366 ; latterly effectual 
though standing alone, 423 ; wit- 
nesses required, i6. 

C^€>emptio, — origin of, 64 ; nature, 66, 
441 aq, ; how dissolved, 117 and n. 
7; Gains* account of, 441 aq. ; c. 
Jlduciae cauaa, 44 n. 6, 141 and n. 36. 

Cognates (kinsmen generally), — their 
position among plebeians prior to 
XII Tables, 36 aq, ; by Tables prefer- 
ence given to agnates in tutory and 
succession, 122 aq.^ 172 aq. ; by 
praetors o. admitted to succession on 
intestacy on failure of agnates, 293, 
provided they had tealamenti faclio 
with deceased, 353 n. 9; who in- 
cluded among eognaii of edict, 294 ; 
o. put by Justinian on a par with 
agnates, 424 ; the word cognati in the 
pages of the lay writers, 441. 

CofffuUio, ServilU, 419. 

CoUaiio Legum Moaaiear, €t Romanar,, 
395. 

Collation by emandpaii admitted to 
bcnor. poasesaio contra iabuUUf 292 ; 
its extension in Justinianian law, 
426. 

CoUectio de tutoribuaf 433. 

CoUmatus (servitude of the glebe), 
38^-387. 

Colonial latinity, 265 aq. 

Comitia tribiUa^ — ^its institution and 
organisation, 85 aq. 

Commerce, Growth of, after first Punic 
war,— its influence on the law, 239 

Commercium, 109 and n. 6 ; its conces- 
sion by treaty to non-citisens, 111, 
113; enjoyed by colonial and 
Junian latins, 266, 339. 

Compounding for capital or corporal 
punishment, 71 aq,^ 106, .361 n. 10. 

Conciliun^ plebia, — its legislative com- 
petency, 84, 86. 

CondietiOt 232 aq. ; e. cauaa data cauMt 
non aecuta, 280 aq. ; eerti c, 359; 
incerti c, 359 aq. ; e. triticaria, 232. 
235,359. 

Condictionem, Ltgia actio per, 230-235. 

ConfarreatiOy — a patrician marriage- 
ceremony, 26; incompetent to ple- 



beians, 34, 64 ; how dissolved, 117 ; 
declared creative of manus only 
quoad aacrut 346. 

Confeaaio injure, 203-206, 446. 

Consensual contracts, 278-286. 

Connlium domeaticum, 32, 36, 117, 248. 

Consortium (amongst heirs), 46 and n. 
7, 176. 

Constitutions, The imperial, in earlier 
empire, 812-314; edicta — thea 
character then, 312 aq.; refcripto and 
decreta, 313 aq. ; the i. o. in Utter 
empire, 379 aq. 

Consuetude, see *' Custom.*' 

Consulate,— effects of its institution, 
81-83. 

ConsuUatio ffcteria juriaconaulti^ 397. 

Contract, Law of, in regal period and 
early republic, 49 aq., 150-166 ; in- 
sufficiency of bare agreement to 
create c, 160; omnipotence of word 
and form, ib. ; what if bare agree- 
ment fortified with oath or appeal 
to Fidea^ 50, 165 ; the formal con- 
tracts of the early jua civile, 151 ; 
nextim in particular, see " Nexum ; ** 
development of tbe law of o. in the 
hitter half of the republic, 271-287 ; 
verbal a, see "5p(m«o*'and "Stipu- 
lation ; ** literal, 276 aq. ; real, 286 
aq. ; consensual, 163, 278-286; in- 
nominate, 350. 

Conubium, 25, 108, 109 n. 6 ; the 
essential pre-requisite cijuttae nup- 
tiae and patria poteataa, 118 n. 10 ; 
not enjoyed by plebeians in regal 
period, 34, 64 ; the Canuleian law, 
87 ; c, with non-citizens by treaty, 
111 aq. ; none between oitisens and 
colonial or Junian latins, 266, 339. 

Corpua Juris CivUia, 435; MSS., 
texts, and editions, 436 aq, 

Coruncanius, Tib., 262. 

Credita pecutUOf 276. 

Cretio kereditatis, 175. 

Crime and private wrong. Line between, 
at first not well defined, 71 ; criminal 
offences in early regal period, 61 sq. 

^*Cum nexum faciei mancipiumquei'* 
&c., 137 n. 21, 169, 280, 281 n. 23. 

Curatory of lunatics, spendthrifts, &c, 
in patrician Rome, 121 ; under XII 
Tables, 126 ; c. of minors established 
by Marc. Aurelius, 348 aq., 

Custom or consuetude, Early, 20 ; im- 
portance of c as a factor of the law at 
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all timet, 258 ; the making of ciutom, 
259-26L 

"Damhas efto,** 158 and n. 7. 

*'Z>aii»iiiim decidi aporiere,** 361 and 
n. 10. 

Debt, Law of, in earljrepnblie, 92-96 ; 
treatment of neial debtors, eee 
**Ifexum;" of jodgment debton, 
see *' Manut ir^ecHo ; ^ their incar- 
eeration in later law, 212. 

Decemviri, Judicet, of Valerio-Hora- 
tian laws, 76, 84 «7., 219 tq. 

Decemviri legihus Bcriimndit^ 97. 

Decemviri litibuM judicandit, 76 and n. 
14. 

Decreta, Imperial, in early empire, 
313 tq, ; their authority enhanced 
by Justinian, 380. 

Decreium divi Marei (punishing self- 
help), 314 note. 

Dediticiancy, Aelia-Senttan, 337 ; abo- 
lished by Justinian, 419. 

Delatio kereditatit, 174. 

Delegation, 278 and n. 16^ 

Deliberandi, Heir's ^us, 426. 

Demorutratio oiformtda^ 359. 

Depena%im, 166. 

Deposit, — ^the action in duplumoi XII 
Tables, 142 n. 38 ; the formulae in 
jus aod in factum of the pnetorian 
system, 362 n. 11. 

Dictatum de connliariit, 433. 

Diffarreatio, 117. 

Digest, Justinian's instructions for its 
preparation, 404 f^. ; its compilation, 
406 ; its completion, 407 tq. ; the 
sources drawn upon, 409 ; order of 
sequence of books, titles, and frag- 
ments, 409-411 ; dig. vttut, infor- 
tiatumy and dig. novum, 434 ; MSS., 
texts, and editions, 436-438. 

Diocletian, multitude of his rescripts, 
327, 393; excellence of many of 
them, 327. 
Disberison of children, see ''Testa- 
ment. " 

Distress, see ** Pignoris capio," 

Divorce in regal period, 27 n. 11 ; In 
early republic, 116 tq, ; formula of 
d., 117 ; increasing frequency of d. 
in later republic, 248 ; d. in the 
classical period, 346 ; legislation of 
later empire, 382 tq, ; that of Jus- 
tinian in his Novels, 415. 

Dolo, Actio de, 364. 



Domestic contUium, 32, 3S, 117, 248. 

Dominium bonitarium of res nuineipi, 
see "Bonitarian ownerBfaip.** 

Dominium ex jure QutntiuTn^ meaning, 
40; applied to ret nee nutncijfri as 
well as ret man., 132 and n. 3 ; crni 
and natural modes of aeqnirins, 133 ; 
nudum jut Quiritium^ 270 sind li. 13; 
aboUtion by Justinian of diaEtinotions 
between d. ex j, Q., d, bonUarium, 
and nudum jut Quir,, 420. 

Domum ductio in mantes ii^eetio^ 207, 
210 n. 31. 

Donatio propter nuptiat, 416. 

Dot and Dotit dictio of early ^w« civile, 
116 and n. 4, 150 ; d, d. of classieal 
law, 116 n. 4; the lex Maenia de 
dote, 248 note ; Justinian's leg^ialation 
about dot, 415. 

Dotiihei Fragmcntum de manuans- 
tionibut, 333. 

Dualism in institutions of early law, 5. 

Ductio uxorit in domum Tnariti^ ^5 
n. L 

Edicts of tbe Emperors, their dumcter 
in early empire, 312 tq.; the edicte 
or leget edictalet of the later empire, 
379 sg. 

Edicts of the Magistrates, 253-258 ; an- 
tiquity of practice of publishing 
edicts, 253 ; those of urban praetor, 
253-257 ; spoken of as viva voxjur. 
civilit, 255 ; their aim, ib. n. 5 ; 
edicta repentina and perpetua, 253 ; 
ed, tralaticia, 254 ; gradual enlarge- 
ment of e. t.y 255 ; e. proper and app. 
of styles, 255 ; f onns of edictal provi- 
sions, 256; e. of peregrin praetors, 
provincial governors, and curule 
sediles, 257 tq. 

Edictnm perpetuum (consolidated) of 
Salvius Julianus, 307-310; history, 
307 ; what embodied in it, 308 ; ar- 
rangement, 309. 

Edictum Theodorici, 397. 

Editions of Institutes, 436 ; of Digest, 
438 ; of Code, ib.; of Novels, 439. 

Emancipation, — early procedure in, 62 
n. 25; Justinianian simplification, 
418 ; was a capitit dcminutiOy 128 ; 
was it originally meant as a boon 
to child or a penalty on parent? 
118 tq. ; its result in law, 25, 129 ; 
put an end to patria potettat and 
agnation, 174; father not required 
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testamentarily to imtitute or dii- 
inharit emancipated child, 292, but 
pnetor gave latter honor, post, contra 
tabulaa on condition of collation, ifr. ; 
by JuM civile he had no right of sue- 
cession on intestacy either direct or 
collateral, 174, 292 ; by edict unde 
liberi pnetors admitted him to intes- 
tate succession of parent along with 
unemancipated children, 293, and 
later imperial legislation admitted 
him collaterally as if never capiU 
minuhcf, 423. 
Emhitmata Triboniani, 408 n. 13. 
EmpfiyteuMigf — its introduction, 420; 
amendments of Zeno and Justinian, 
421. 
Emptio honorum^ 363 ; actions granted 
to 6. emptor under fiction of heir- 
ship, i6. 
Epiacopali* audientia (bishop*s court), 
— ^institution, jurisdiction, and proce- 
dure, 383 aq. 
Epiitula Hadriani introducing hentfi- 

dum divitioniM^ 314 note. 
Equity, 247, 257. 

Eviction, Warranty against, in manci- 
pation, 135-138, 279; did it arise 
iptojuret 137 ; the ttipulatioduplae, 
2SS ; liability for e. eyentually held 
implied in sale, 285. 
Exceptions, 366 sq, ; ex, doli, 367; 
unnecessary in a bonae fidei judi- 
ctum, ib. ; ex. rei venditae ei traditae, 
250, 269; ex. nonnumeraiaepecunitu^ 
250. 
Execution under system of legi9 ac- 
tions, see ** Manns injectio;^* under 
formular system, 367 ; under system 
of later empire, 389. 
Exheredatio (disherison) of children, 

see " Testament." 
ExpentHatio (literal contract), 275-278. 
Expiatio, 53. 

Exposure of children, law of Bomulus, 
28; XII Tables, 118; prohibited by 
Valentinian, 346 n. 3; prohibition 
renewed by Justinian, 417. 
Extraordinaria cognitioy 368 tq, 

Faiqua, meanings, 24 and n. 2 ; fami- 
lia pecuniaque^ 64, 66 n. 5 ; famUiae 
emptor,l56,lG7'lC9 ;familiae mutcUio, 
see ** Capitis demintUio;" sacra /ami- 
Uae, see"&ims." 

Fumily, The,— its organisation in regal 



period, 24 sq,; its legal aspeets, 26 
sq,; its domestic aspects, 30 sq,; the 
plebeian f. as compared with the 
patrician, 34 sg.; law of the f. under 
the XU Tables, 115 49.; the f. in the 
later republic, 248 sq,; changes in 
the early empire, 345 sq.; law of the 
f. in the Justinianian legislation, 
414-419. 

Fas, 15-18 ; little of it in XU Tables, 
104. 

Fideicommissa {mortis causa trusts), — 
what led to their introduction, 241, 
353; universal and singular/., 354 ; 
relative positions of heir (trustee) 
and beneficiary, ib,; regulation by 
Trebellian and Pegasian senatuscon- 
sults, ih.; equiparation of singular 
/. with legacies, 425 ; oral /. by a 
person on deathbed declared binding 
on heir ah intestate, 423. 

Fides, — deification by Numa, 22 sq.; 
appeal to ^. a safeguard of obliga- 
tion, 50, 165; its seat in the right 
hand, 50 a. 2. 

Fidueia, 139-143; manoipatory lex 
fiduciae, 140; purposes of /., 141 
sq.; actio fiduciae, 141; usureeeptio 
fiduciae, 142 sq.; fiduciary coemp- 
tion, 44 n. 6, 141 and n. 36. 

FiliusfamUias and paterfamilias, see 
**Patria potestas/' 

Fisci, Fragmentum dejure, 334. 

Flavianumt Jus, 262. 

Florentine MS. of Digest, 436. 

Forcti sanatesque (of XII Tables), 
HI n. 12. 

Foreigners, Influx of, after first Punic 
war, — its influence on the law, 239 
sq. ; capacities and disabilities of f., 
see "Non-Citizens." 

Form, Conservatism of R. L. in matters 
of, 151 ; all forms had their histori- 

. cal utilitarian explanation, ib, 

Formular system of procedure, 357- 
367 ; its introduction, 244 sq, ; its 
characteristic, 245, 357 ; the Aebu- 
tian and Julian laws, 244 sq,, 358 ; 
transition from the legis actiones, — 
in personal actions by the simplifica- 
tion of the procedure per eondiC" 
tUmem, 358-360, and in vindieationes 
by the introduction of that per 
sponsionem, 860, paving the way for 
the formula petitoria, 361 ; parts of 
a formula 359 n. 5 ; formulae in jug 
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and ti» factum eoneepiaet 361 »q. ; 

iiUaUiana of former, 361 ; actiones 
, utility 362 ; acL JieUciae, 362 tq. ; 

act, infaetunij 364; act. arhUrariaCi 

364 tq. ; exceptiones, kc, 366 tq. ; 

eUwticiij of the syitem, 367; it« 

abuidonment in the later empire, 

387 «9. 
Fragmenia Vaticana, 396. 
Fragmentum dejurtJUci, 334. 

Oaiub, 320-322 ; hia Inititates and the 
Verona oodex, 328-331. 

0€iu, — Organuation of. in regal Borne, 
6 9q. ; how far affected by XII Tables, 
113 tq. ; gentile settlements, 38 ; 
jurisdiction of £f., 70, 223 ; its tu- 
torial and onratorial functions, 33, 
121, 124 tq, and n. 15 ; how far its 
sanction neceiiBary to marriage of 
rat jurit female member, 114 ; its 
right of succession in regal period, 
43; by XII Tables postponed to 
agnates, 172L 

Otniiumy Jut, of Rome, 240. 

Glooaarists, The, and their treatn>ent 
of the Justinianian books, 434 tq, 

Grsoo- Roman jurisprudence, 430-432. 

Greece, Decern viral mission to, 97. 

Greek kw in XII Tables, 98. 

Gregorian Code, 392 sq. 

Guardianship, see "Tntory" and 
" Curatory.'* 

Guilds, Numa's, 11. 

Habmenopuli Manuale, 431. 

SattOf CtntumviraliSj 75 n. 9. 

Hercules, The ara maxima of, 50. 

HeredUat (see *' Succession "), — its 
delation by testament, see *' Testa- 
ment;" on intestacy, see ''Intes- 
tate Succession ; ** necessary and 
voluntary heirs, 174 ; iptojnre vest- 
ing of h. in former, ib. ; acceptance 
by latter, see **Aditio;" accrual 
{adcretio) amongst heirs, 176 ; heres 
eadem persona cum defuncto^ 177; 
heir*s liability for deceased's debts, 
t6. ; its limitation by entry under 
inventory, 426 ; heir's liability for 
family tacra, see " Sa4yra familiae,** 

Bfrediumy 36 tq. ; was it aUenable ? 
2Qtq, 

Hermogenian Code, 392 tq, 

JferuSf derivation and meaning, 40 n. 7. 

Homo tacer, see '* Sacer etto," 



Hatpitium, 110 tq. 

Hottit, see *' Non-Oitisen." 

Husband and Wife, Law of. among 
patricians of regal period, 25-27, 31 ; 
among plebeians, 34 «g., 44 ^. ; 
under Xn Tables. 115-117 ; in later 
republic, 248 ; in earl j enapire, 903 
tq,^ 345 jg. ; in later empire, 382. tq^ 
415 sg. 

Hypothec, 267 tq., 350. 

Impsrium, magisterial, — quasi- jadicial 
intervention in virtue of it, 218 «?., 
369 #9. 

Imprisonment for debt after Poetilian 
law, 160. 

" In bonit " tenure of ret mancipi» mee 
^'Bonitarian ownership." 

Incerti condictio, 359 tq. 

Ingratitude, — ^its consequences in law, 
22 n. 2. 

Inheritance, see ** Hertditat.'** 

In integrum restitutio, 374 ^. 

In jure cettio, 144, 189 n. 9 ; inrolved 
no warranty of title, 136. 

In jut vocatio of X£I Tables. 184. 

Institutes, Justinian's, 406 tq. ; MS3., 
texts, and editions, 436. 

Inttitutio and inttructiOf 263 n. 12. 

Intentio otfarmulay 359-361. 

Interdictio igni et aquae, 54 n. 13. 

Interdiction of spendthrift, 32, 114, 
126^ 219 n. 2. 

Interdicts under /«« civile, 218; under 
pnstorian rules, 369-372; charac- 
teristic, 370 ; varieties, ibid. ; tUi 
pottidetit and utrubi, 371 tq. 

Interpretatio of republic, 100, 101 n. 3, 
262. 

Intestate succession (see "Succes- 
sion "), Law of, among patricians in 
regal period, 43 tq. (and see *^ Sui 
A«r«2«t"and **Oens^^)\ among ple- 
beians, 48 ; i. s. of agnates, after tui 
heredtt but before gent, introduced 
by XII Tables, 172 tq. (and see 
" Agnates and Agnation ") ; artifici- 
ality of rules of jut civile as to i. a 
of agnates, 173, 292; prsBtorian 
amendments, 293 ; admission of cog- 
nates, 293 tq. (and see '^Cognates **) ; 
admission of L s. as between mother 
andchild, 355 tq.; Justinian's amend- 
ments on law of i. s. in his Code, 423 ; 
amendments by his ll8th and 127th 
Novels, 424 ; rights, &c, of heir ab 
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intestato, lee ** Iferedittu," **Bonor. 

Inventarii, Heir's entry eum ben^flcio, 

Irnerius and the Glossarists, 434 tq, 
lUUieum, Jus, 267 n. 3. 

Judex, The single, — an institution of 
Serr. Tullius's, 77 ; his position, 
260 ; his disappearance, 387. 

Judicati, — manus injectio against, 205 
tq, ; distinction between j, and 
addicii, 207 n. 17. 

Judicct decemviri of Yalerio-Horatian 
laws, 76, 84 tq,, 219 tq. 

Judicia and arOitria, 198 tq. 

Jadicial procedure,— -the arrangements 
of Sery. Tullius, 73-77 ; procedure 
per legit actionet, 181-217, 232-235 ; 
j. p. outside the Ufjit ad., 217-225 ; 
j. p. per formulas, 244 tq., 2iyl-2l&l ; 
j. p. extra ordinem, 368 sq. ; quasi- 
judicial p. in virtue of the tm- 
perium, 369-376 ; j. p. per libcllum 
eonventionit, 387 sq. ; j. p. in the 
bishops* courts, 383 tq, 

Judieit postulatumem, Ltg, actio per, 
197-201. 

Judicium de moribut, 249. 

Julianus, Salvius, 318 tq, ; his con- 
solidation of the praetorian edict, 
307 s?. 

Junian latinity, 338 tq. ; abolished by 
Justinian, 419. 

Juramentum calumniae, 389. 

Jurffia and litet, 73 note, 199. 

Jurisdiction in regal period, 69-72 ; 
juritdietio of magistrate and judi' 
dum of judge during republic and 
early empire, 184 sq. ; who invested 
with ordinary j. in later empire, 388 ; 
j. of bishops, 383 sq. 

Jurists of later republic, 262 tq. ; 
honourable position held by pro- 
fessional j. in early emjiire, 302 ; 
notices of the most eminent, 315-327. 

Jut, primitive meaning, 18 ; its em- 
bodiments, 20 ; its prevalence in 
XII Tables over fat, 104 ; meaning 
of j. in later law. 404. 

Jus Aelianum, 262 and n. 10. 

Jus civile, j. gentium, and j, naturole 
distinguished, 240 n. 4. 

Jus Flavianum, 262. 

Jus gentium^ The Roman, 240 tq. 

Jut Italicum, 267 n. 3. 



Jut Lata, 265. 

Jut liberorum, 304, 366, 42a 

Jim ncUwale in early empire, 298-301 ; 
distinguished from^us gentium, 299 ; 
its characteristics and fundamental 
principles, 299-301 ; illustrations, 
300. 

Jut neon mancipiique, 111 and n. 12. 

Jut novum, 306. 

Jut Qttun/tum, Nudum, 270 and n. 13. 

Jus respondendi, see ** Besponsa pru' 
dentium." 

Jus vitae necisque of paterfamHas, 29 ; 
its restriction in the early empire, 
346 ; its complete disappearance in 
Justinianian law, 417. 

Justae nuptiae, see "Marriage.** 

Justinian, 402 ; chronology of his col- 
lections, 403 ; his first Code of 
statute-law, 403 sq, ; commission to 
compile Digest, 404-406; his ** quin- 
quMginta decisiones,** 406 ; his Insti- 
tutes, 406 tq. ; publication of the 
Digest, 407 ; second edition of his 
Code, 411 ; his Novels. 413 ; charac- 
teristics of his own legislation, 414 ; 
his law-books in the courts and 
schools, 427-430 ; their fate in the 
Kast, 430 ; their transmission to 
Italy, 432 ; their fate in the We»t, 
432-436. 

Kings, their criminal jurisdiction. 69 
sq. ; origin of their civil jurisdic- 
tion, 72 tq. 

Labbo and Capito, 315 tq. 

Land. Early distribution of, 36 gq. ; 

the public lands, 90-92. 
Latinity, — colonial, 266 ; Junian, 338 

sq. ; legatum latini, 339, n. 12 ; 

Junian L abolished by Justinian, 

419. 
LaudaHo auctorit (in am vindicatio), 

190 n. 10. 
Laudemium (in emphyteusis), 421. 
Law-schools, The Roman, 428 ; course 

of study, 429. 
Legacies ((e^jrata),— meaning of legare, 
.46 n. 8, 167 n. 1; restrictions on a 

testator's freedom of bequeathing 

1., 253 note, 288 ; the various forms 

of L, 352 ; the Sc. Neronianum, ih. ; 

equiparation (by Justinian) of L 

with singular trust-gifts, 425. 
Leget generally : Leget regiae, 20 tq. ; 
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^2. aacratae, 83, tg.; Ugea (eomitial) 
dispUoed by lenatiueoiifnlta, 806; 
II. generaUi or edicUtles of later em- 
pire, S79 »q. ; U. datae as disiin- 
guuhed from IL latae, 306 ; U, fMLn- 
cipii,12Q9q, (See"Xex.") 

Leget, Particular: L. Aebutia, 244 $q., 
358 ; L. Aelia Sentia, 336 aq.; L 
ApuUia^ 253 note ; L. Aquilia, ib. 
L, Atemia Tarpeia, 193 n. 18 ; L 
Aiilia, 252 n. 2; L, Atinia, 253 n. 
L, Calpumia, 232, 235 ; L. Canu 
leia, 87 ; L. Cieereia, 253 n. ; JD. 
Cincia de donis, 252 n. 2 ; Xr. Clau 

. dia {de tut. mulier.), 306. 348 ; L 
coloniae Juliae Otnttivaty 161 and 
n. 32, 445 tq» ; L, Corrtelia {de spot^ 
«ori6.)f 253 n.; L. de imperio Vetpa- 
Biani, 305 ; L. XII TainUarum, Bee 
'* Twelve Tablei ; '* L. Falcidia, 250 
n. 3, 253 n., 288 ; L, Fafia Cam'nta, 
304 ; L. Furia de sporuu, 253 n. ; X. 
Furia tettamentariay 213, 288 ; L. 
JToflenna, 86, 96 ; L. Julia de adult, 
eoereendiSt 303 ; L, Julia de mari- 
tand, ordinih., 303 ; L. Julia etPapia 
Pop, aea, 303 $q., 382 ; LI. Julia et 
Tuia, 252 n. 2 ; LI. Juliae judicia- 
riif, 305, 358 ; L. Junia Narbana, 
304, 3:^8 9q.; U. Lieiniae Sextiae, 
87 9q. t 92, 95 ; L. Maenia de dote, 
248; L. Malaeitana, 306 and n. 9; 
L. Marcia^ 213; L. mettUli Vipatcen- 
sis, 306 and n. 10; L. Papiria {de 
gacrament exigundia), 444 ; L. Pin- 
aria, 190 n. 11 ; L. Plaetoria, 253 n., 
348 ; L. PoHilia Papiria, 95, 160- 
162, 212 ; L. PublUia (415 u. c. ), 85 tq.; 
L. Puhlilia de aponaorib. , 166, 206 n. 
16 ; L. Regia, 305 n. 8 ; L. Rubria, 
257 ; L.Salpenaana, 306 and n. 9 ; L. 
Siliay 230 aq.; L. Terentilia, 89 aq.; 
LL VaUriae Horatiaef 84 aq.; L. 
Vallia, 213; L. Voconia, 44 n. 5, 253 
n., 288. 

jL<j7Mac«ion«*generally, 181-186; mean- 
ing of lege cujere, 183 n. ; yarietiei of 
/. a., 182 ; charaoter and purpose, 
183 ; injua vocatiOf 184 ; magistrate 
in jure^ ib, ; litia conteatatiOy t6. ; 
judge in judicio, 185 ; centum viral 
court, unua judex and trea arbitri, 
185 aq. See " Saeramentumj" " «/"u- 
dicia poatulatioy** " Condictionem^ L. 
A. K'-/' ''Manua injectio,'' " Pig- 
noria capio," 



Legislation in regal period, 20; is 
earlier republic, 83-^6 ; in later re- 
public, 252 ; 1. of senate in plaee of 
comitia, 306; emperors sole li^jis- 
lators, 379 aq. 

Legitim {portio legitima), introdactiofn 
of, 250 and n. 3 ; Justin iaTiian lavr 
as to, 425. 

Legitimate birth, rule of XII Tables, 
117. 

Legitimation in Justinianian law, 415^ 

4ia 

Legitimua, meaning, 123. 

Lex, meanings, 19 n. 7 ; etyznologj. ib. 

Lex Dei or CoUaiio Leg. Mosaicar. et 
JRomanar., 395 aq. 

Lex Rom. BurgundionuffL, 399. 

Lex Rom. Viaigothorum, 398 ; earliest 
channel of Roman law in Central 
and Western Europe, 432. 

Libellua conventionia and prooeduxe of 
later empire, 388 aq. 

" Liberi'* of praetorian suoceasion on 
intestacy, — who included, 293. 

Libripena in mancipation, 58 and n. 10. 

Literal contract, 275 aq., 447 sq. 

Literature and philosophy. Spread of, 
after first Punic war, — how it in- 
fluenced the law, 247. 

Literature, Jurisprudential, of elaasi- 
cal period, 316-326, 328-335. 

LUea Budjurgia, 73 n., 199. 

Litigation, Reckless or dishonest, — 
how checked, 217 n. 

Litia conteatatio in legia actionem, 184, 
191 ; under f ormular system, 359 ; 
under that of the libellwa conven- 
tionia, 389. 

Litia denuntiatio, 388. 

Loan per aea et libram, see " Ifexum;^ 
1. of theyus(7en<ittm(8ee **Mutuum"), 
286 aq. ; impignoration of the bor- 
rower himself or his services ia 
security, 155. 447. 

Ttongi temporu poaaeaaio remodelled 
by Justinian, 420. 

Lunatics, Curatory of, 121, IIS. 

Mabciaki Aaaia diatributio, 333. 

Mancipation {mannpium, mancipatio): 
meaning of mancipare,SL.nd rationale 
of m., 61 aq. and n. 25, 68 aq. and n. 
12 ; Gaius's description of it, 57 ; 
its origin, 58 ; its regulation by Serv. 
TuUins, 58-60 ; its employment for 
creation of marital manua (see " Cw 



INDEX. 



457 



emptio'*), 65, and in teitamentary 
divpotitiont (m6 " Tatament "), 65 
9q.; originally a real aale and trans- 
f er» 60, 134 ; with coined money be- 
came an imaginary lale, — ^really a 
formal conyeyanee, 134 aq. ; m. the 
appropriate form of oonreyance of res 
mancipi, 135 ; could rei nee mancipi 
pHM by it ? 143 ; ceremonial, original 
and modified, 60, 134 ; was there a 
formula recited by both partiei? 
137 iq. ; effects of m. , 135 aq. ; in par- 
ticular, — warranty against eviction, 
135-138 ; legea maneipii engrafted on 
the business per aea tt libram^ 139 
s^., 66 n. 6 ; last mention of m., as 
still in use as a conveyance, 135 n. 
9 ; substitution for it of tolemnia 
iraditio in conveyance of immovable 
rea manripi, 419; simple tradition 
substituted for it by Justinian in all 
cases. 420. 

Mancipi, Re», see ^* Re» manHpC* 

McmeipiuMf various meanings, 62. (See 
" Mancipation.") 

Manumission, Modes of, 836 ig. ; amend- 
ments of Aelia-Seiitian law. 337 aq.; 
of Xr. Junia Norbana, 338 aq,; of 
Justinianian legislation, 419. 

Manua, ^its extensive meaning in early 
law, 24 n. 3, 40, 61 and n. 21 ; hus- 
band's m. over wife, 26 aq.; in manum 
convenlio by oonfarreation (see *' Con- 
farreatio"), ib.; by coemption (see 
'* Coemplio "), 65 ; by a year's unin- 
terrupted cohabitation as husband 
and wife {uaua), 115 aq.; modes of 
dissolution, 117; in manum conv. 
was a cap. deminutio minima, 181, 
involving a universal acquisition for 
the husband, 176, without liability 
under the ju* civile for his wife's 
debts, 131, though otherwise under 
pTSBtorian rules, ib,; unpopularity 
of marital manua in early empire, 
345 aq., and its eventual entire dis- 
appearance, 415; fiduciary mantu, 
44 D. 6, 141 and n. 36. 

Manua conaertio (in sacramental action 
in rem), 188 aq, and n. 6. 

Mantu injtctionem. Leg, Act, per, — 
Gellius's description of it, 201 aq.; 
against whom employed, 203 aq.; 
procedure against a nexua, 157 aq.; 
against a judicaiua or judgment- 
debtor, 205 aq.; **capite poenaa 1 



dabat" — meaning, 208 aq,; **partia 
•eoanlo "—meaning, 209 aq.; ^oh- 
ler's view, 446 aq.; attempted recon- 
struction of provisions of XII Tables 
about m. i,, 211 and n. 34 ; effect of 
Poetilian law on m. %,, 161, 212^ aq.; 
m. i. projudieato, 213 ; m. i.pura, ih. 

Manuscripts of Corpua Jvaria Civilia, 435 
aq.; of Institutes, 436 ; of Digest, 436 
aq.; of Code, 438 ; of Novels, 439. 

Marriage: the justae nuptiae of the 
patricians of the regal period, 26-; 
plebeians had no^. n. before the time 
of Serv. Tullius, 64, — only matri- 
monia, 34 aq., 115; plebeian j. n. 
accomplished by coempUo, 65 ; the 
Canuleian law sanctioning inter- 
marriage of the orders, 87; non 
juitae nupti€ie or juria gentium m. of 
the early empire, 241; its effects, 
t6., 353 ; the manu^-len juatae nup- 
tiae of the empire, 345 ; was duetto 
uxoria in domum mariti essential to 
its completion? ib, n. 1; requisites 
of m. in Justinianian law, 415; se- 
cond marriages, ib, 

Materfamiliae, who so called, 31 and 
n. 22; mf. as distinguished from 
uxor, 115 n. 

MiUrimanium, original meaning, 35. 

Minors, Curatory of, 348 aq. 

Miuionee in poaaeaaionem, 373 sq. 

Modestinus, Herennius, 326 aq. 

Money: media of exchange before 
money coined, 58 ; aea rude, 59 ; aea 
signatum of Serv. Tullius, ib. and 
notes 12, 14 ; coinage of Decemvirs, 
134 ; successive reductions in weight 
of the aa, 444. 

Morals, Decline of, in latter half of re- 
public, — how it influenced the law, 
24Saq. 

Moribua, Judicium de, 249. 

Movables, — was there any property in 
them in regal period? 40 aq. 

Mutuum, 286 aq, 

l^ATURAL law, see ** Jua Naturale;" 
n. L older than civil, 41. 

NaiuraXie ratio, 301. 

Nexum and i^Texut,— occasional ambi- 
guity of words, 154 ; Mamilins, 
Quint. Mudus, and Ael. Gallus on 
their meaning, 443 aq.; nexum a 
contract of loan of money per aea U 
libram^ 152-162 ; its position before 
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Serr. ToUini, 67 ; his regulation of 
it, 68; the oeremoaial after coined 
mooey in use, 152 sq.; its effects, 
154 tq.; manus injeetio by creditor 
sanctioned by XII Tables under 
words ** aeris confeuit" 203 iq., 446 ; 
subsequent damum duetto, but with- 
out addidio, 155 «g., 158, 205 tq.; 
status of nexut in detention, 93, 158 
#9.; nexi vineti tolutiqtu, 162 n. 35 ; 
nexi libertUiOj 156 and n. 17 ; abuses 
of nexum and maltreatment of the 
next, 93-95, 160 ; consequent pro- 
hibition of nexum by the Poetilian 
law, 95, 160 ; provisions of the statute 
for relief of existing next, 161 aq. 

Nomen arearium, 276 ; n. iranneripti- 
ciumy 275 sq., 447 Bq, 

Non-citisens, — their position under the 
jut civile, 107-113 ; under the influ- 
ence of the jot gentium, 265 9q,; 
peregrinus, 109 n. 8; recuperatory 
procedure between oitiiens and non- 
citizens, 223 9q»; fictitious actions to 
or against peregrins under pnetorian 
system, 363; colonial and Junian 
latins, see *' Latinity." 

Novels [novdlae conttitutionet), Post- 
Theodosian, 395 ; Justinian's, 413 ; 
Julian's Latin epitome of thera, 428, 
432 ; their MSS., texts, and editions, 
439. 

Noxae deditio, 120 »q. ; n. d. of filiuB- 
familiaa unknown in Justinianian 
law, 417. 

Nudum jus QuiHtium, 270 and n. 13. 

Numa's guilds, 11. 

Nuneupata, Fe)*6a, in mancipation, 
139 $q. 

Oath as safeguard of obligation, 50, 
165 ; reference to o., 233 n. 2. 

Otiligation. Law of, under XII Tables, 
149-166 ; prominence of o. ex delicto, 
149, 165 ; paucity of those ex con- 
tractu (see "Contract"), 149; by 
XII Tables many breaches of con- 
tract punished as offences, 165 ; o. 
ex re, 166 ; o. to restore unjustifiable 
gains, 272 and n. 2. 

Oratio principis initiating Set., 306. 

Osculi, Jus, 26 n. 7. 

Pandkctab, see "Digest." 

PHpinianufl, ^milius, 323 iq. 

Parent and Child, —the relation when 



latter tii poUstale, see *' Patria 
potestas;** when emancipated, see 
'* Emancipation;" when issue of 
non justtu nuptiae (or ^tirts gentiunh 
marriage), 241, 353; p. and c in 
Justinianian law, 416-418. 

Parricidium, 53 n. 11. 

" Partis secanto " of decemviral legis- 
lation against insolvent debtors, 209 
fq, ; Kohler's view of it, 446 sq. 

Patented counsel. Responses of, see 
"Mesponsa prudentium," 

Paterfamaias, 24 sq., 127. 

Patria potestas, — its origin in custom, 
118 ; its nature, ^ sq,, Zl sq., 127 ; 
resulted from justae nuptiae (see 
"Bfarriage"), 118 and n. 10, adop- 
tion (see *' Adoption" and "Adro- 
gation"), 29, and legitimation of 
children by a mistress, 418, but not 
from non justae nuptiae (or Juris 
gentium marriage), 241 ; how p. p. 
came to an end, 24 sg., 32, 128 sq, 
(see also ** Emancipation '') ; proH- 
sions of XII Tables in reference to 
it, 118 sq. ; domestic jurisdiction of 
patcrfamiluu, 32, 70, 222 sq. ; limit- 
ed liability of pf. for debts of JUius- 
familias under pnetorian rules, 
272 ; relaxation of p, p. by introduc- 
tion of pectUium castrense, 344 sq. ; 
further relaxations of classical 
period, 346 sq. ; remains of p. p. in 
Justinianian law, 416-418. 

Patricians, their position in early law, 
6 sq. ; meaning of palrieii, 35 n. 31 
the p. family in regal period, 24 sq. 
the p. order of succession, 43 sq. 
the strife between p. and plebeians, 
B2sq, 

Patron and client, see "Clientage." 

Patron and freedman, see "Manu- 
mission : " p.'s right of succession to 
f., 294 note. 

Paulus, Julius, 326; his Sententiae, 
332. 

Peculium profeeticium, 347 ; p. cas- 
trense, 344 sq. ; p. quasi-castrense, 
345 n. 15; the peculia of filiifamilias 
in Justinianian law, 417 sq. ; the 
118th Novel on the p. castrense ret 
quasi, 418. 

Pecunia credita, 230 sq., 276. 

Peregrinus, see "Non-Citiaen.** 

Personality,— only paterfamilias had 
complete, 127 ; quoad jus civile thuee 
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r subject to him were repreeentatiyei 

of hii pertanat ib, 
J^etri Exceptiones Leg. Bomanar., 

434. 
PignorxB eapionem. Leg, Act, per,— its 
nature, 214 ; when employed, 164 
and n. 38, 215 ; effect, 216. 
Pignut, 148 n. 65, 267 ; p. tn eatua 

judieati captum, 389. 
Plebeians, The, of early Rome, 9 iq. ; 
their position, 12; their domestic 
relations in regal period, 34 aq, ; 
had no juttae nuptiae before time of 
Serv. TuUius, 64, — only matrimonia, 
34 19. , 115 ; afterwards got justae 
nuptiae by coemption, 65, and manus 
by u»u$, 115 ; early distributions of 
Lind among them, 38 ; their order of 
intestate succession in regal period, 
48 »q, ; their substitute for a testa- 
ment, 65 ; strife between them and 
patricians, 82 $q, ; attainment of 
general equality of private rights by 
XII Tables, 99; right of intermar- 
riage with the patricians by the 
Canuleian law, 87i and eyentually, 
by a series of statutes, substantial 
political equality, 83-88. 

PMfiscUa, 84, 252 ; ranked with iegea, 
86. 

Pomponius, Sextus, 319. 

Pontiffs,— their judicial and quasi- 
judicial functions, 72 sg., 77 note, 
221 aq. ; their functions in adroga- 
tions, 30, in matters of testament, 
47, and in the actio BacramcrUo^ 191 
aq. ; their interpretatio, 261 aq. 

Poaaeaaiot Bonaejidei, 271. 

Poaaeaaio, Bonorutn, see **Bonor. Poaa" 

Possession, Poman law of, somewhat 
uncertain, 349 and note. 

Poaaeaaiojicm, Muaio tn, 373 aq. 

Poaaeaaionea, 90 aq. 

PoatuUUiOf Judicia, see " Jud. poat." 

Praedea litia et vindiciarum in sacra- 
mental procedure, 191, 194 aq. 

PrsBtors : institution of the pnetorship, 
88 ; office of the urban p., 242 ; the 
peregrin p., 243 ; their edicts, see 
** Edicts of the Magistrates;" the 

\ p. not specially the mouthpieces of 
equity, 257 ; protorian amendments 
often the product of years, 289. 

Prstorian stipulations, 274, 372 aq. 

Primogeniture, — no privilege of, 45. 

Procedure, see ''Judicial procedure.'* 



Proculians and Sabinians, 316 aq. 

Prodigua, see " Spendthrift." 

"Promise, "^possible etymology, 60 
n. 2. 

Property originally included in manua, 
40, 131 ; early law of p., 36 aq. ; p. 
civil and natural, 41 ; was there any 
p. of movables in regal period? 40 
aq. : law of p. under XII Tables, 131- 
149; offences against p. in XII 
Tables, 146-148 ; changes in law of 
p. in later republic, 266-271 ; the law 
of p. in the Justinian legislation, 419- 
421. (See " Dominium ex jure Quiri- 
tium," "Bonitarian ownership.") 

Propinquity, computation of degrees, 
124 n. 13. 

Provincial conquests,— how they in- 
fluenoed the law, 245 aq. ; p. gover- 
nors, — their edicts, 258; p. land, 2G6. 

Prudeniiumf Seaponaa, see **IU*p. 
prud." 

Pnblician edict and action, 268-271. 
363. 

Pupils, Tutory over, see " Tntory.*' 

Qhaestionxs ae monUa, Lombardic, 
433. 

Querda inoflcioai teatamenti, 249 aq.^ 
288 ; substantially displaced by Jus- 
tinian's legislation, 425. 

Quiritarian right, — origin of king's 
jurisdiction in questions of, 72 aq. ; 
Q. ownership, see ^* Dominium ex 
jure Quiritium.** 

Quiritiumy Meum eat ex jure, — signifi- 
cance, 131 aq. 

Raudusculum, 60. 

Ravenna, reported transfer of Roman 
law-school to, 433. 

Real contracts, 286 aq. 

Becuperatio by treaty with foreigners, 
111, 113 ; ito nature, 223 aq. ; its 
employment inter civea, 225. 

Regal period, — elements of population, 
3-13 ; regulatives of public and 
private order, 14-23 ; institutions of 
private law anterior to Serv. Tullius, 
24-55 ; Servian reforms, 56-77. 

Religion and morals, Decline of, in 
latter half of republic, — how it in- 
fluenced the law, 248 aq. 

Remancipation, 117. 

BeacripUij Imperial, 313 aq.; their 
diminished authority in later empire. 
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379 8q. ; Joiiinian't deolwmtion m 
to them, 380. 

Be$ maneifd and nee mane^^^istino- 
iion due to Senr. TuUius, 57 ; mean- 
ing of r. m., 62 ; what were r. iik, 63 ; 
why to called, ib. ; consequence of 
detectiTe oonyeyanoe of r. m., 41 n. 
9 ; in bonis tenure of r. tn., ib., 268, 
270 ; r. n, m. might be held ex Jure 
Quiritium, 132 ; could r. n. m. pau 
bj mancipation? 143; distinction 
abolished bj Justinian, 420. 

JUtponaaprudentium^ 310-312; origin 
of yiu rapondendi, 310 tq. ; form and 
▼alae of r., 311 aq, ; their regulation 
by Hadrian, 312 ; out of use after 
middle of third century, 327. 

Rettitutio, In inteffrum, 374 aq. 

Beyenge, Blood, 52 •g./.Tcstiges of it in 
XU Tables, 106. 

Bomano-barbarian Codes, 397 aq. 

Roacio com. , Cicero pro, 275. 

Hutilian bankruptcy arrangements, 
161 n. 30, 250. 

Sabine rape, 26 n. 6. 

Sabini libri llldtjvre eivilij 318. 

Sabinians and Proculians, 316 aq. 

Sacer eato and Sc^eratio eapitia, 17, 53 
aq. 

Sacra familiae, — importance of per* 
petuating, 25 and note 5 ; heir's 
liabiUty for, 178. 

Sacramewtumj Leg. actio per,— general 
idea, 187 ; procedure in yindioation 
of land, 187-191 ; the manua oonaerlio, 
188 «g. ; the aacramento provocaiio, 
190 aq. ; the deposit ad ponUm, 191, 
445, for which praedea aacramenii 
substituted, 191, 444; what it all 
meant, 73. 192-194 ; effect of judg- 
ment, 194 aq. ; sacramental pro- 
cedure in other cases, 195-197. 

Sa^Totae, Legea, 83 aq. 

Sale, Stages in the history of, 163-166, 
279-286; the decemviral proyision 
that property of thing sold should 
not pass till price paid, 133 and n. 
4,135. 

Sati»datio secundum mancipiumf 282. 

Scaevola, Q. Cervid., 322 aq. 

Soieyola, Quint. Mucins, P. f. 263. 

Seals to testaments, &&, 170, 290, 
n. 9. 

Secession of plebeians, First, 83 ; 
second, 84 ; third, 96. 



Seetio bonorum, 210. 

Self-help in regal period, 51. 71 aq. ; 
remains of it in XII Tables, 105; the 
deeretum divi Marci, 314 note. 

Senatusoonsults take place of Uffea-, 
306 ; already numerous in time of 
Claudius, 305. 

Senatusoonsults, Particular: ScMaee- 
doniosuclR, 347; ^Sic. Orpkitianum^ 
356 ; Se. Pegaatanum, 354 ; . Sd 
TertuUianum, 355 ; Sc Trdiellianum, 
354 ; Se. Vellaeanum, 313, n. Z. 

ServUia eognatio^ 419. 

Senritude of the glebe, see *' Coto- 
nahia.^ 

Benritudes in XII Tables, 148 ; creation 
of s. by pacts and stipulations, 267 
and n. 7 ; s. in classical period, 350L 

Senrius Sulpicius Rufus, 264. 

Seryius TuUius, — his reforms, 56-77; 
institution of eenaua* 56; canae- 
quences, 57 aq. ; his amendments on 
the course of justice, 69-77 ; hia fifty 
laws about contracts and crimes, 
67, 74, 89. 

Sex : originally no priyilege of a. in 
succession of aui heredea^ 44 ; but 
females practically under fetters, 
t6. ; disabilities imposed on them 
by Yoconian law, 2H38; limitation 
by " interpretation *' of their right 
of succession as agnates, 173, 288 ; 
pnstorian relief, 294; Justinianian 
equalisation, 423. 

Sinaitic papyri, Bemardakis's, 400. 

Slaves : domestic position of s. in regal 
period, 33 ; provisions of XII Tables 
in reference to them, 120 aq.; 
slave jure cvvili a thing, j'ttre na- 
tureUi a person, 127 ; limited liabi> 
lity of owner for debts of s., 272; 
improved position of s. in Justini- 
anian law, 419; enfranchisement of 
s., see '* Manumission." 

Soldiers, Exceptional privileges of, 341 
aq. ; testamentum mHitare, 342 tg. ; 
peeuHum caatrenae^ 344 aq. 

Solutio per aea et libram, 60 n. 16, 156 
and n. 17. 

Spendthrift, Interdiction of, 32^ 114, 
126. 219 n. 2. 

SponaiOj — derivation of word, 228; 
confined to citixens, 228, 273 and n. 
7 ; heir of aponaor at one time not 
bound, 228 n. 7. (See "Stipula- 
tion.") 



INDEX. 



461 



Spofuio et ruiiptUatio iertiae partU, 
230 «9. 

Spomionenit Procedure in real actions 
per, 260 9q, 

SiationeMJuB publice docentium, 317. 

Statu liberiy 120. 

** Status condietu9V€ diet cum hoite,*^ 
224. 

Stipolation. — it9 introduction, 226- 
229; deriTiition of word, 227; theoriea 
as to origin of 6., 227 19. ; forms, — 
fponsio {ffrhSfw and crwdii), pro- 
minio, &o., 228 tq.; a formal con> 
tract, 229 ; its expansion in latter 
half of republic, 27a-275; Hipulatio 
habere licere, 282 sq. ; 9, duplae, 
ib, ; s. Aquiliana, 274 ; pnetorian 
stipulations, 872 aq, 

Stoia, Philosophy of the, — ^its influ- 
ence on the law, 247 note. 

Succession, Uniyersal, to the living, 
— by in manum conventiOt see 
** ManuB ; ** by Adrogation, see ** Ad- 
rogation ; " by bonarum emptio, see 
*' Emptio bonorum : " to the dead, — 
by inheritance, see ** fferediteu,*^ 
testamentary, see ** Testament," or 
on intestacy, see "Intestate succes- 
sion ; " by uaucapio pro herede, see 
** Utueapio pro herede ; " by bonorum 
poueuio, see ** Potior, poet.;** by 
trust, see ** Fideicommieea." 

Sui heredes, — who included amongst a 
man's, 174 ; real nature of their suc- 
cession, 48 and n. 11 ; by jue civile 
and prsetorian rules testator had 
either to institute or disinherit them, 
171 ; consequences of praeterition, 
291 ; the Justinianian law on prsteri- 
tion and disherison, 424 aq. ; void- 
ance of a testament by subsequent 
emergence of a. h. who had not been 
provided for, 171 ; under jua civile, 
a. h. had the first place on intestacy, 
43, 48, 172 ; had no preference oyer 
emancipated children in pnetorian 
or imperial intestate succession, 293; 
no privilege of males or of primo- 
geniture among s. A., 44, 45 ; they 
were necessary heirs, 174, and took 
per atirpea, 175. 

Suijuria, 124 nnd n. 12. 

Summa Peruaina, 433. 

Suretyship, 272. 

Syrian collection of Ante-Justinianian 
law, 400 aq. 



Taliok in XII Tables, 106. 

Terminua, worship of, 37. 

Testament (see '*Suoees8ion '').~what? 
168 ; only a citizen could make a t., 
48 n.18 ; original incapacity of women 
to do so, 44 n. 6; the t. calcUia 
eomitiia, 47. 167 ; the t. inprocinetu 
factum, 47 ; difficulty experienced 
by plebeians in making a t. , 65 ; their 
makeshift for it, 65 aq. ; the t. per 
aes et libram in its inchoate con- 
dition. 167-169 ; its second and third 
stages, 169 sg.; necessity of testator's 
instituting or disinheriting aui here- 
dea, see "Sui heredta ; " how he had 
to deal with emancipated children, 
see '* Emancipation ; ** instituted 
heir required to have teatamenti 
/actio with testator, 363 ; sul^stitu- 
tions, 175; subsidiary provisions, 
351 ; the so-called pr»torian t., t6. ; 
the t. of the Justinianian law, 
422 ; J.'s legislation about dis- 
herison, pneterition, &c., 424 aq, ; 
rights, &c, of heir, ftc. under or 
in opposition to a testament, see 
" Hcreditaa,** " Bonor, Poaaeaaio;** 
querela inofficiosi teatamenti, see 
** Querela;** teatamentum militaret 
342 aq, ; testamentary trusts, see 
** Fideicommiaaa ;** codicils, see 
"Codicils." 

Texts of Institutes, 436 ; of Digest, 
437 ; of Code, 438 ; of Novels, 439. 

Theft and its forms and actions, 147 iq. 

Theodcrici, Edietum, 397. 

Theodosian Code, 393 aq. ; Post-Theo- 
dosian Novels, 395. 

Theophilus's Paraphrase of the In- 
stitutes, 430. 

Tignum junetum, 132, 148. 

Transmission {tranamiaaio) of heir's^us 
adeundi, — Justinian's amendment, 
425 S9. 

Tribonian, 404 ig.; his "emblems,** 
408 n. 13. 

Tribunate, Institution of, 83; functions 
of tribunes, 83 aq,, 94. 

THnoctialia xiaurpatio, 35 n. 33, 116. 

Turin Gloss on Institutes, 433. 

Tutory over Pupils in regal period,'33, 
121 ; t. of male agnates (tutela Uf/ili- 
ma) introduced by XII Tables, 124 ; 
tut. leg. ended by capitia deminuiio, 
130; the office of a tutor, 125; the 
actio de rationibua diatrahendia. 
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148; reiBOYal of tutor as suspect, 
219 ; regulation of t. over p. hj 
oratiodiviSeveri,MSf tatory-at-law 
opened to c<^nat6s, and exceptionally 
even to females, 418. 

Tutorj over Women in patrician 
Kome, 33, 121 ; its jostification, S3 
n. 26 ; tutory of agnates, 124 ; fidu> 
clary t., 44 n. 6 ; tuUla Ugitima of 
agnates abolished by I. Claudia, 305 ; 
entire disappearance of t. over w. in 
later classical law, 348. 

Twelve Tables, — the Complaints that 
evoked them, 88 aq, ; their compila- 
tion, 97 ; sources. 98 ; remains, 99 
aq. ; reconstruction, 101 aq. ; ar- 
rangement and most authoritative 
versions, 103 n. 5; general charac- 
teristics, 103 aq, 

Ulpianub, Domitioa, 325 ; Fragmenta 

Uipiani, 331. 
Uaucapio, The, of XII Tables, 145 aq,; 

amended in latter half of republic, 

267 ; remodelled by Justinian, 420. 
UavLcai/io pro herede, — origin, 48 aq.; 

nature, 179 sg., 142 n. 41. 
Usufruct and quasi-usufruct, 350. 
Uaurfceptia fiduciae, 142 aq. 
Usury, Laws to repress. 94 aq. 
" Uti UgaaaU awte rei ita jua esto,'*— 

original application, 167 ; extension, 

171. 



Ujcorsnd mate^/aJiitZuis,— distinction 
115 note. 

VADDfOznuH. 150, 280 n. 2. 
Valentinian "Law of Citations,'* 390 aq. 
Valerius Probus,— his ** JTotae Juris,** 

333. 
Vatican Fragments, 396. 
VeetigtUia, Ager, 420. 
Vengeance, Private, in early law,' 52 

aq. 
Verba nuncupata in a mancipation, 

139 19. 
Vesting of an inheritance, 174 aq, 
** Veterea " of later republic, 263 aq, 
Vindex in manua injectio against a 

judgment-debtor, 206 and notes ; no 

room for him in ii».t. against a nexal 

debtor, 158. 
Vindicare, meaning, 192 n. 15. 
Vindicaiio, Rei: per aacramentum, 

187-196 ; per aponaianem, 360 aq. ; 

per farmtdam petitoriani, 36L 
Vindicta in sacramental real action, 

189 ; in manumission, 337. 
" Via dvilU et featucaria'' (GelL), 193. 
Viaigoihorumtf Lex Bomana, 398. 

Warranty against eviction in manci- 
pation, 135 9q. ; did it arise ipao 
jure f 137. 

Women, see "Sex," "Testament,*- 
Tutory over women.** 
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THE END. 
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